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Preface

In October 2006, a group of Church historians went on a tour of early Church
history sites. This two-week trip took us from Sharon, Vermont, to Carthage,
Illinois. As we travelled, there was lots of time to share ideas and stories. Dur-
ing one of those long afternoons, John W. (Jack) Welch and I talked about the
possibility of combining the Joseph Smith Papers Project’s Legal and Busi-
ness Series with his teaching of a course on Joseph Smith and early American
law at the ]. Reuben Clark Law School at Brigham Young University. Teaming
up in this way seemed like a perfect fit, and so it has been.

Church Historian Elder Marlin K. Jensen has called the Joseph Smith
Papers Project “the single most significant historical project of our generation*
When completed, it will present to the world a monumental collection of doc-
uments relating to Joseph Smith, including his diaries, journals, revelations,
correspondence, as well as administrative, business and legal documents. The
print version will be approximately twenty-four volumes, and the web ver-
sion will include an even broader array. A cadre of several dozen scholars,
researchers, archivists, transcribers, copyeditors, and other professionals staff
the project. Made possible through the generosity of the Larry H. Miller fam-
ily, the project provides a unique opportunity to gather, analyze, and publish
these papers that future generations of writers will use to write more factually
accurate histories of the life of Joseph Smith Jr. and the foundation of The
Church of Jesus Christ of Latter-day Saints and the Mormon people.

Gordon Madsen, Sharalyn Howcroft, and I, as the original members of the
Joseph Smith Papers legal team, have spent much of the past decade gather-
ing and creating case files for each of the identified lawsuits involving Joseph

1. R. Scott Lloyd, “‘Historian by Yearning, Collects, Preserves,” Church News of The
Church of Jesus Christ of Latter-day Saints, May 28, 2005.
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Smith. Initial estimates were that he had been involved in about fifty lawsuits.
As we collected, organized and compiled these legal records, the number kept
increasing, topping now at more than 220 cases. These lawsuits range from sim-
ple collection cases to complex actions involving sophisticated legal theories,
and Joseph retained scores of attorneys to both bring and defend these actions.
They include both civil and criminal matters. The case files we created include
indexes, documents, transcripts, and secondary materials—almost like plead-
ing files that one would find in law firms today. To these files are added editorial
and footnote annotations to give background and context.

While the annotations coincide in many respects with the work being
done in presenting documents in the other parts of the Joseph Smith Papers,
the documents going into the legal series require additional analysis to pro-
vide the reader with an understanding of the applicable laws and judicial
procedures. Such legal analysis presents modern lawyers and readers with
a number of challenges. For example, all of the cases involving Smith pre-
date the first enactment of modern American civil procedure in 1848. Conse-
quently, working with Joseph Smith’s legal papers—just like working with the
legal papers of John Adams, John Marshall, Daniel Webster, Andrew Jackson,
Abraham Lincoln, or Oliver Cowdery—requires an understanding of early
nineteenth-century law in America that blended both the British and Ameri-
can systems.

At the same time that the legal papers team was doing research, a growing
series of articles about Joseph Smith’s legal experiences was being published in
BYU Studies. Professor Welch, the editor-in-chief of BYU Studies, planned to
use those articles as a main part of the curriculum for his law school course. As
he and I, during our tour, discussed the possibilities of combining our efforts,
the basic contours of this groundbreaking class and this book began to take
shape. Using theses lawsuits as collected and organized for the Joseph Smith
Papers Project, the course could explore the broader contextual dimensions of
the emergence of the American legal system in the frontiers of early American
Republic in which Smith and his people lived in the 1820s to 1840s. From his
early trials in New York, to land, banking, and collections cases in Ohio, to the
criminal prosecutions arising from the Mormon War of 1838 in Missouri, to
his activity as a politician (first as mayor of Nauvoo and then as a candidate for
the presidency), to his murder while in custody on other charges following his
court appearance in Carthage concerning lawsuits filed after the destruction of
the press used to print The Expositor, Smith’s legal experiences largely parallels
and in many respects epitomizes the American justice system of his day.

Upon arriving home from our trip, Jack sought and readily received per-
mission to teach the course. It has now been taught for eight years. This
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reader is substantively a result of these classes. Many have assisted Jack, Gor-
don, and me in running this course, including Joseph Bentley, Morris Thur-
ston, Ross Boundy, and Kelly Schaeffer-Bullock, who have served as guest
lecturers and professional contributors. Each year our teaching materials
have been improved and developed, based on new discoveries, classroom
experiences, student feedback, and the ongoing work of research assistants
too numerous to name and to whom a great debt of gratitude is owed.

I have been overwhelmed at the capacity and dedication of the students
who have taken our course. They have each produced research papers, mem-
oranda, and personal reports of their findings and impressions. On many
occasions they have taken the preliminary drafts of transcripts in the case
files and have made significant contributions to preparing those materials for
future publication in the Joseph Smith Papers Legal and Business Records
series. This has included not only doing excellent historical legal research,
but also assisting in creating glossaries, chronologies, and annotations. Our
law students have also delved into historical records and early American
legal treatises and judicial opinions. The groundbreaking research papers by
Nathaniel Wadsworth and David Stott were so good that they were published
in BYU Studies and now appear in this reader.

Most gratifying has been the interest of our students in the life of the
Prophet Joseph Smith and how studying his legal involvement provides unique
insights into his character and world. It has been and continues to be an excit-
ing process to explore something that has been often misunderstood, if not
completely overlooked, by historians and readers of all persuasions. But unde-
niably, Joseph Smith was intimately, actively, and consistently involved in the
American legal system. To ignore these important activities is to miss much
of how he spent his time and energies, brilliantly and eftectively—so much so
that Daniel H. Wells, himself a lawyer, judge, and attorney general, who was
well acquainted with Smith, would opine: “I have known legal men all my life.
Joseph Smith was the best lawyer that I have ever known in my life”? Our stud-
ies continue to prove that Wells was right.

Jeffrey N. Walker
December 2013

2. Daniel H. Wells, as quoted in The Journal of Jesse Nathaniel Smith: Six Decades in the
Early West: Diaries and Papers of a Mormon Pioneer, 1834-1906 (Salt Lake City: Jesse N.
Smith Family Association, 1953), 456.






Introduction

This book is a first of its kind. Although hundreds of volumes and articles
have been written about Joseph Smith, the prophet and organizer of The
Church of Jesus Christ of Latter-day Saints, no book before has ever been
dedicated exclusively to assembling materials pertaining to his legal encoun-
ters." Those numerous incidents were serious and significant developments
in his life personally as well as in the history of his people institutionally.
Throughout his life, the courtroom became a familiar setting to him, and
resulting judicial outcomes had enormous impacts. One cannot come to
grips with the life of Joseph Smith without studying his more than two hun-
dred encounters with judges, lawyers, judicial procedures, legal transactions,
and legal principles. And yet no book written about Joseph Smith adequately
features or takes this dimension of his life into account. This book is a first
step in the direction of allaying that deficiency.

Joseph Smith took the law seriously. In 1835 the first edition of the Doc-
trine and Covenants, which he approved and published, set forth a statement
of beliefs regarding governments and laws in general. It included, “We believe
that all men are bound to sustain and uphold the respective governments in
which they reside, while protected in their inherent and inalienable rights by
the laws of such governments” (D&C 134:5). In 1842 Joseph succinctly declared,

“We believe in obeying, honoring, and sustaining the law” (Article of Faith 12).
In an editorial penned on February 17, 1844, he wrote, “The constitution expects
every man to do his duty; and when he fails the law urges him; or should he do

1. One study, Edwin Brown Firmage and Richard Collin Mangrum, Zion in the Courts:
A Legal History of the Church of Jesus Christ of Latter-day Saints, 1830-1900 (Urbana: Uni-
versity of Chicago Press, 1988), chs. 3-5, discusses some of Joseph Smith’s lawsuits in the
context of the legal experiences of the Saints as a whole.

ix
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too much, the same master rebukes him”? Although some have questioned if
Joseph Smith and his people observed these beliefs in practice—and he was not
entirely perfect as a man, as he himself admitted—this collection of materials
demonstrates in fascinating detail how he gave much more than mere lip service
to obeying, honoring, and sustaining the law. Scrupulously and resourcefully,
he walked the rough-and-not-so-ready paths of the still-developing American
legal system just one generation before the calamitous U.S. Civil War.

By all measures, Joseph Smith led an amazingly extraordinary life. His
accomplishments and endeavors in the face of formidable odds are bewilder-
ing. While people may variously agree or disagree with his theology, politics,
management style or sociality, few would disagree with the strong consensus
that emerged from a prestigious panel of speakers at his bicentennial celebra-
tion at the Library of Congress in 2005, that Joseph Smith was a remark-
able American, with wide ranging visions and goals for people all over the
face of the earth. He was inspired by extraordinary means and insights that
were magnetically attractive to many people who came in close contact with
him, while others of an opposite pole were equally repulsed by that mag-
netism. Those diametrically opposed reactions, which came along with his
prophetic calling—that his name “should be had for good and evil ... among
all people”*—often played themselves out in the arenas of courtrooms, from
his youth until the day he was murdered.

Joseph Smith was born a simple American farm boy in 1805 in a remote
cabin in Vermont, but from this humble background, he would rise to become
a national figure. Near the end of his life, in 1844, he announced his campaign
for the presidency of the United States. His frequent contacts with judges, leg-
islators, governors, and even President Martin Van Buren gave him firsthand
experiences with the strengths and weaknesses of the legal and political pro-
cesses of his day. While he may not have had a serious chance of winning the
1844 national election, he ran shrewdly as a third-party candidate who was
definitely serious about encouraging legal reforms in the United States. He
hoped and worked to improve public opinions on momentous issues includ-
ing slavery, religious freedom, prisons, and public lands. He and Robert E

2. Joseph Smith Jr., History of The Church of Jesus Christ of Latter-day Saints, ed. B. H.
Roberts, 2d ed., rev., 7 vols. (Salt Lake City: Deseret Book, 1971), 6:220 (hereafter cited as
History of the Church).

3. John W. Welch, ed., The Worlds of Joseph Smith: A Bicentennial Conference at the
Library of Congress (Provo, Utah: BYU Press, 2006).

4. The Joseph Smith Papers: Histories, Volume 1: Joseph Smith Histories, 1832-1844, ed.
Karen Lynn Davidson et al. (Salt Lake City: Church Historian’s Press, 2012), 222; see also
Joseph Smith—History 1:33.
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Kennedy remain the only two Americans to be assassinated while they were
candidates for the office of United States president. Long after visiting Nau-
voo and Joseph Smith in mid-May, 1844, Josiah Quincy, who was the son of
a president of Harvard University and later mayor of Boston, wondered out
loud, “What historical American of the nineteenth century has exerted the
most powerful influence upon the destinies of his countrymen?” The answer,
he allowed, may well be: “Joseph Smith, the Mormon prophet.”®

Though not trained in the law, Joseph Smith impressed people of other
faiths as having naturally a keen legal mind. He associated with many law-
yers and judges, some of them being the best and brightest in his day. He was
readily attracted to good legal talent. The appendix at the end of this volume
(pp- 545-45) identifies, for the first time, over sixty lawyers and judges who
were involved with Joseph Smith in one way or another, as his advocates, con-
sultants, or adjudicators. He paid well for their services and worked closely
with many of them. Joseph Smith consistently followed the law as carefully as
he could. He sought and followed the advice of the best lawyers he could find.
In response to Governor Ford’s letter on June 22, 1844, charging that actions
of the Mormons had been an affront to the Constitution, Smith replied that
whatever has been done “was done in accordance with the letter of the [Nau-
voo] charter and Constitution as we confidently understood them, and that,
too, with the ablest counsel; but if it be so that we have erred in this thing, let
the Supreme Court correct the evil. We have never gone contrary to constitu-
tional law, so far as we have been able to learn it. If lawyers have belied their
profession to abuse us, the evil be upon their heads.”®

It has always been known that Joseph Smith accomplished an absolutely
amazing amount before he was murdered in Carthage, Illinois, in 1844.” He
translated and published the Book of Mormon in New York; organized the
Church in New York, and then resettled it in Ohio, Missouri, and Illinois;
founded cities, including Kirtland, Far West, and Nauvoo; called and trained
hundreds of church leaders; studied Hebrew and the Bible; founded the Relief
Society of Nauvoo; ran businesses, alone and with partners; developed real
estate and built temples; wrote and published articles and editorials; had a
large family and embraced a wide circle of friends; and served in several civic
capacities, including commander-in-chief of a large legion of militia men,

5. Josiah Quincy, Figures of the Past, new edition (1883; reprint, Boston: Little, Brown,
1926), 317. See Jed Woodworth, “Josiah Quincy’s 1844 Visit with Joseph Smith,” BYU Stud-
ies 39, no. 4 (2000): 71.

6. History of the Church, 6:535.

7. For John Taylor’s statement in this regard, made shortly after Joseph’s martyrdom,
see Doctrine and Covenants 135:3.
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as well as the mayor and chief judge for the city of Nauvoo. He spoke regu-
larly in weekly worship services, dedications, and at all-too-frequent funer-
als; he attracted tens of thousands of followers, prompting waves of converts
to immigrate to the United States. On top of that, astonishingly, he was also
party to or participant in at least 220 lawsuits. Some were minor matters, but
many demanded and consumed great time and attention.

To fathom all of this, the long legal chronology at the back of this book
(pp. 461-514) should be regularly consulted. It lists month by month, and
often day by day, the incessant barrage of litigation and legal proceedings
that Joseph Smith encountered throughout his lifetime.® This one-of-a-kind
chronicle is an important tool for understanding the contents of this book. For
ease of reference, case names appear in bold type the first time they appear,
and cross references are given to chapters which discuss particular entries.
The chronology gives an overview of many legal matters, as well as many other
activities and roles that Joseph cared for while simultaneously handling these
legal matters. Seeing this legal web, which overlays everything else he was
doing allows readers to know what else was going on at the same time as these
terribly distracting legal troubles. For most mere mortals, enduring two or
three lawsuits per lifetime is considered stressful enough. For Joseph Smith,
all that stress was subsumed by his positive character and absolute commit-
ment to the mission with which he had been repeatedly entrusted by his God.

Much of this legal complexity has only recently been found, organized, and
analyzed. This book is an outgrowth of the widely acclaimed Joseph Smith
Papers project, as all remote corners have been scoured to locate every pos-
sible document relating to Joseph Smith. As a result, thousands of pages of new
materials have been catalogued and transcribed, with the possibility of discov-
ering even more. From all of this new information, one may well imagine, much
will be learned about Joseph Smith as a person, prophet, and citizen. Currently,
three volumes in the Joseph Smith Papers Legal and Business Records series
are underway, making this a burgeoning area of historical research.

As work on the legal papers of Joseph Smith has unfolded, a class has been
offered at the J. Reuben Clark Law School at Brigham Young University on
Joseph Smith and early nineteenth-century American law, taught by the three
editors of this volume. Of course, a wide range of regularly published legal his-
tory textbooks and reference works are used in this class. In addition to those

8. This chronology of Joseph Smith's legal history has been compiled by the editors
with assistance from Joseph Bentley, Sharalyn Howcroft, Ronald Esplin, members of the
Joseph Smith Papers team, and BYU law students. Supporting documents will be pub-
lished in the forthcoming Joseph Smith Papers Legal and Business Records series.



INTRODUCTION kS xiii

Readings on Law, Culture, and Politics in Joseph Smith’s Era

Bailyn, Bernard. The Ideological Origins of the American Revolution. Cambridge,
Mass.: Belknap Press, 1992.

Banner, Stuart. Legal Systems in Conflict: Property and Sovereignty in Missouri, 1750
1860. Norman, OKkla.: University of Oklahoma Press, 2000.

Bushman, Richard L. The Refinement of America. New York: Vintage Books, 1993.

Friedman, Lawrence. A History of American Law. New York: Simon and Schuster, 2006.

Grossberg, Michael, and Christopher Tomlins, eds. The Cambridge History of Law in
America. 3 vols. New York: Cambridge University Press, 2007.

Hall, Kermit L., Paul Finkelman, and James W. Ely Jr. American Legal History: Cases
and Materials. 4th ed. New York: Oxford University Press, 2011.

Hall, Kermit L., and Peter Karsten. The Magic Mirror: Law in American History. 2d
ed. New York: Oxford University Press, 2009.

Hoeflich, Michael H., ed. Sources of the History of the American Law of Lawyering.
Clark, N.J.: Lawbook Exchange, 2007.

Holmes, David L. The Faiths of the Founding Fathers. New York: Oxford, 2006.

Horwitz, Morton J. The Transformation of American Law, 1780-1860. New York:
Oxford University Press, 1992.

Hutson, James H. Forgotten Features of the Founding. Lanham, Md.: Lexington
Books, 2003. And Church and State in America: The First Two Centuries. Cam-
bridge: Cambridge University Press, 2008.

Howe, Daniel Walker. What Hath God Wrought: The Transformation of America,
1815-1848. New York: Oxford University Press, 2007.

Lambert, Frank. The Founding Fathers and the Place of Religion in America. Prince-
ton, N.].: Princeton University Press, 2003.

Morison, Samuel Eliot, Henry Steele Commager, and William E. Leuchtenburg, A Con-
cise History of the American Republic. New York: Oxford University Press, 1977.

Lutz, Donald, The Origins of American Constitutionalism. Baton Rouge: Louisiana
State University Press, 1988.

Noll, Mark A., and Luke E. Harlow, eds. Religion and American Politics: From the
Colonial Period to the Present. 2d ed. New York: Oxford University Press, 2007.

Novak, Michael, On Two Wings: Humble Faith and Common Sense at the American
Founding. San Francisco: Encounter Books, 2002.

Presser, Stephen B., and Jamil S. Zainaldin. Law and Jurisprudence in American His-
tory: Cases and Materials. 8th ed. St. Paul, Minn.: West, 2013.

Urofsky, Melvin ., and Paul Finkelman, eds. Documents of American Constitutional
and Legal History. 3d ed. 2 vols. New York: Oxford University Press, 2008.

Wood, Gordon S. The Creation of the American Republic, 1776-1787. Chapel Hill:
University of North Carolina Press, 1969. And Empire of Liberty: A History of the
Early Republic, 1789-1815. New York: Oxford University Press, 2009.

Zunz, Oliver, and Alan S. Kahan. The Tocqueville Reader: A Life in Letters and Poli-
tics. Malden, Mass.: Blackwell, 2002.




xiv i Sustaining the Law

referred to in the footnotes in this book, readers may want to peruse the items
on the accompanying list of useful books about law, culture, and politics in
Joseph Smith’s era. For primary sources, including statutes and treatises from
the early nineteenth century, numerous legal books are now available online.”
But in addition, a specialized set of readings about Joseph Smith’s legal experi-
ences was needed for use in that course, and hence this collection originated.

This book is published with several audiences in mind: general readers, law
students, lawyers, legal scholars and historians. It brings together a dozen of the
best articles published on several of the main legal cases in which Smith was
personally involved. Each chapter tells a fascinating story in which controlling
legal documents have survived, allowing detailed comprehension and exten-
sive analysis. For helping to bring this book together and making this publica-
tion possible, special recognition and appreciation go to Ross Boundy, Jennifer
Hurlbut, Marny Parkin, Chase Walker, Kelly Schaefter-Bullock, Malory Hatfield,
Sarah Hampton, the Joseph Smith Papers Project, the Mormon Historic Sites
Foundation, and the J. Reuben Clark Law School and its Law Society.

In addition to the substantive appendices, published here for the first time
are the four new chapters on Joseph Smith and the Constitution, the formation
and legal aftermath of the Kirtland Safety Society, the results of litigation on the
Kirtland economy, and the legal definition of adultery under Illinois and Nau-
voo law. Eleven of the other chapters have been published in BYU Studies, while
two have appeared in the Journal of Mormon History, one in Mormon Historical
Studies, and one in the Utah Law Review, with a first printing of another having
appeared in the Brigham Young University Law Review, as indicated at the end
of each chapter respectively. To make this material as conveniently understand-
able as possible, each of these articles has been shortened, substantively updated,
edited, and illustrated, while nonessential footnotes have been trimmed and
sidebar texts of primary sources added. The more fully documented versions of
these articles can be found in their original publications. To reflect these signifi-
cant changes, the titles of these articles have all been adjusted.

By now it should be obvious that the study of Joseph Smith and the law is
as fascinating as it is complicated. This book aims to make the task of under-
standing this material a bit simpler. Here are some key points to keep in mind
while reading this book.

First, it is important to understand that the law in early nineteenth-century
America was markedly different from the present. Going into that world
is almost like traveling to a foreign country. One might anticipate that the

9. See such digital collections as Google.books; HeinOnline; LexisNexis; Westlaw;
Making of Modern Law: Legal Treatises, 1800-1926; Making of Modern Law: Primary
Sources, 1626-1926.
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nineteenth-century American legal and judicial system was different from
the American system today, but the degree of that difference will probably
come to most readers as a shock. Juries reigned almost supreme and in all
kinds of cases. Lawyers did not go to law schools—which did not exist—and
they could wear many hats, which professionals today would consider con-
flicts of interest. Promissory notes were circulated instead of currency, which
was hard to find in frontier economies—paper money was not issued by the
United States until the 1860s. Even the legal vocabulary was much different in
those days than it is today (hence the glossary at the end of this volume).

More substantively, it may come as a surprise to many readers that dur-
ing Joseph Smith’s time, the Bill of Rights (the first ten amendments to the
Constitution) was not binding on the states, only on the federal government.
As such, the establishment clause of the First Amendment'® and the due pro-
cess clause in the Fifth Amendment—which prohibits state and local govern-
ments from depriving persons of life, liberty, or property without meeting
certain fairness requirements—did not apply to actions of the individual
states. Further, the Fourteenth Amendment had not yet been added to the
U.S. Constitution, and thus, the equal protection clause, which requires each
state to provide equal protection of law to all people within its jurisdiction,
was merely a political ideal in Smith’s day,'* not the law of the land.

In addition, the court system itself was also much different than it is today.
Typically, cases were filed either in a justice court or in a court of common
pleas, depending on their nature. For example, in New York, cases in a jus-
tice court were heard by a single justice of the peace. Such justices were not
required at all to have been trained in law and were elected by citizens of the
district. Appeals from the justice courts were heard in courts of common pleas,
presided over by three justices, all of whom were required to be trained in the
law. Litigants had the option of appealing a case to an even higher judicial level,
if a justice made a decision they believed was unfair. Joseph either lodged an
appeal, or threatened to appeal, in many instances, but judges were not always
available, since most courts were only in session certain months of the year
and the higher judges often traveled on a circuit covering several counties.

10. Realizing this makes sense of the need for Doctrine and Covenants 134:9 to speak
against states mingling religious influence with civil government, “whereby one religious
society is fostered and another proscribed.”

11. Expressed in the Declaration of Independence, that “all men are created equal”
Equality, of course, is not a self-defining concept; see Hugo A. Bedau, Justice and Equality
(Englewood Cliffs, N.J.: Prentice-Hall, 1971). Nor did the U.S. Constitution of 1787 treat
all men, let alone women, equally. Joseph Smith’s political campaign pamphlet, however,
spoke of the Constitution as “so high a charter of equal rights” and advocated “more equal-
ity through the cities, towns and country ... [to] make less distinction among the people.”
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It is important to realize that Smith’s legal experiences arose in many juris-
dictions—New York, Pennsylvania, Ohio, Missouri, Iowa, and Illinois, as
well as federal—and that each had its own system and types of laws. Few laws
operated uniformly from state to state, making it hard to generalize about
what the law was in those days. As Smith moved from one state to another, he
may well have expected the laws that he had known in the previous jurisdic-
tion to apply to his situation in the new jurisdiction.

Did he obey the law? The first step in objectively answering that question
must be to determine what the law was in those days. Was it against New York
law to use a seer stone as an instrument in dictating the text of a book? Was
it unlawful under Ohio law for a religious leader who was not ordained as
a Protestant minister to perform marriages within his religious community?
How was treason defined under Missouri or United States law? What was the
normal procedure in the 1830s for invoking the writ of habeas corpus to resist
arrest, imprisonment, and the deprivation of liberty? What evidentiary and
procedural standards should apply in a constitutional case of first impression
when the governor of Missouri demands that the governor of Illinois extra-
dite a citizen of Illinois back to stand trial in Missouri? Was it objectionable
under federal or state constitutional law for a legally constituted commander
to mobilize militiamen in a well-regulated fashion to protect the streets of
Nauvoo from conspiring mobs that were threatening to move into the city?
Was it unusual, let alone illegal, for a duly elected city council to determine
that a newspaper was a public nuisance and authorize the city police to abate
that nuisance? Was it criminal under Illinois law in the early 1840s for a person
to commit adultery if that conduct was kept private and was neither open nor
notorious?

Answering such questions is not easy today. It was not easy even in those
days, for law in the early nineteenth century was undergoing seismic trans-
formations, and the law of the time was often uncertain and continuously
developing, especially as settlers broke ground across the central parts of
the United States. By Joseph Smith’s day, the disestablishment movement
held sway, separating church matters and state affairs, and power was being
shifted in many regards from church congregations to state and local govern-
ments; but that transition was still far from complete, and variations existed
from state to state in such matters as the enforcement of Sabbath laws, sexual
mores, marriage, divorce, women’s rights, and the meaning of free speech
and the free exercise of religion. The transformation from English common
law to state statutory laws was in process and was by no means settled. As the
nation and American law was still moving into the industrial age, the laws
of torts, crimes, treason, federalism, contracts, public nuisance, property,



INTRODUCTION ko XVvii

corporations, banking, women, and slavery were all in great transition."* This
time period provided creative frontiers for American law in nearly every field,
and that transition fueled opportunities for change and progress of many
kinds, but also created discrepancies, disagreements, and even led all too
frequently to violence. Courts could do little to establish continuity in their
judicial decisions, making legal opinions undependable and justice difficult
to come by.

With his heavy involvement in the legal system, Smith quickly learned
the rules of the game and legally used those rules to his full lawful advantage,
striving to make full use of the new opportunities and protections afforded
by the young nation’s laws. His legal choices and conduct make it clear that
he was well informed about legal matters and that he took explicit steps to
make every appropriate use allowed by the law, whether he was obtaining
the copyright for the Book of Mormon under federal law, performing mar-
riages under Ohio law, shaping Nauvoo city ordinances, invoking the full
protections of religious freedom, making effective use of new laws that gov-
erned the sale of federal land, asserting his right of habeas corpus, demand-
ing proper venue, or applying for coverage under the newly adopted federal
bankruptcy law. In his spare time, he studied law books. He knew the precise
wording of the Constitution and the specific language of state statutes. No
doubt he was well aware of many current legal developments at state and
federal levels throughout his lifetime.

Further complicating the picture, Joseph appears in these cases in various
social and political roles as well as church and fiduciary positions. While
some of the cases revolved around religious issues, the majority did not.
Joseph appeared in disputes involving business, property, municipal, mar-
tial, and constitutional law. While Joseph Smith usually found himself on
the defensive, he was occasionally a plaintiff, witness, and judge. Though
he often suffered legal wrongs, he usually chose not to take them to court.
For example, he was tarred and feathered in Ohio and subjected to libel and
slander in Illinois but did not seek judicial vindication. When he sued or
petitioned for redress, he typically was concerned more with justice and pro-
tection for his people, rather than himself.

As a defendant, he was never convicted of any criminal offense. Whenever
he was given a fair hearing, he was found to be an upstanding and honest

12. See Stephen B. Presser and Jamil S. Zainaldin, Law and Jurisprudence in American
History: Cases and Materials. 8th ed. (St. Paul, Minn.: West, 2013), chs. 2—4; Morton J.
Horwitz, The Transformation of American Law, 1780-1860 (New York: Oxford University
Press, 1992), passim.
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citizen. Of his involvement with legal prosecutions, Brigham Young—who
knew Joseph as well as anyone—testified in 1852, “Joseph Smith was not killed
because he was deserving of it, nor because he was a wicked man; but because
he was a virtuous man. I know that to be so, as well as I know that the sun now
shines ... I know for myself that Joseph Smith was the subject of forty-eight
law-suits, and the most of them I witnessed with my own eyes; but not one
action could ever be made to bear against him. No law or constitutional right
did he ever violate. He was innocent and virtuous; he kept the law of his coun-
try and lived above it;... He was pure, just and holy, as to the keeping of the law.
Now this I state for the satisfaction of those who do not know our history.”*?

In civil courts, judgments were often entered in favor of creditors against
him and his partners, but often these obligations were not even contested
and were simply being entered into the public record as a regular step in the
ordinary debt collection process of that day. As far as one can tell, Joseph
eventually paid his debts virtually in full, even when they were enormous, as
was the case in the collapse of the ill-starred Kirtland Safety Society.

Even though Joseph consistently lived within the boundaries of the law,
he lost much due to the unevenness of frontier opinions that sometimes pre-
vailed in court. He was constantly distracted by lawsuits brought against him
and suffered both physically and financially. He was held in state custody
several times, sometimes under the watch of cruel and designing captors.
He was denied bankruptcy claims while all others were approved, and he
suffered many other financial blows from legal fees, demands for bail, and
judgments, due to the lawsuits filed against him.

The law students who have used previous iterations of this book as their
textbook have consistently come to the opinion that Joseph was responsi-
ble, accountable, loyal, prudent, merciful, cautious, meticulous, law-abiding,
patient, positive, resourceful, astute, savvy, a good judge of character, and
even legally brilliant (to use some of their own words), especially when it
came to protecting the religious and civil rights of others or carrying out
the duties with which he had been entrusted. He did not always win in civil
actions regarding debt collection, and the rule of law sometimes worked for
him, while other times it failed utterly. But Joseph Smith never lost faith in
the Constitution and strived to work solidly under its aegis, even though he
was often frustrated, disappointed, and wary of people administering it.

Occasionally, he pushed the envelope, finding himself on the cutting edge
or testing the technical limits of the often unsettled law, but this is hardly

13. Brigham Young, Journal of Discourses, 26 vols. (Liverpool: E D. Richards, 1855-86),
1:40—-41 (July 11, 1852).
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surprising for a man who was breaking new ground theologically and politi-
cally, frequently taking issue with the dominant culture, and trying to move
quickly to meet the urgently pressing needs of his devoted circle of friends
and followers who were so vulnerable and depended upon him so hopefully.
Consequently, he understood that there were different sides to legal argu-
ments, and he did not shy away from debating legal issues with the best legal
minds around him.

Overall, Joseph Smith’ involvement with the law of early nineteenth-century
America impacted his life to a significant extent—much more than historians
have typically recognized. Many biographical works have been produced about
Joseph Smith, but those works have mostly focused on his personality, psyche,
or religious and social achievements. Recognizing all the new information
that legal developments have only recently brought to the table, one biogra-
pher lamented that old conclusions needed to be reconsidered and much of
his book needed to be rewritten. For example, people have typically acquiesced
that Joseph Smith was guilty of the crime of being a disorderly person in New
York, that he illegally performed marriages in Ohio, that he was financially
irresponsible in Kirtland, that provisions in his Nauvoo Charter were illegal,
that he abused the right of habeas corpus in Illinois, that he did not discharge
his financial duties as guardian, that he was properly charged with treason in
Missouri and Illinois, and that he violated the Constitution when the Nauvoo
Expositor press was destroyed. Readers may now read the primary documents
behind such legal issues and see for themselves what the facts in these cases
were, and how it might change some such conclusions, as they come to under-
stand how the laws of the time applied to those situations, and what actually
happened or legally should have happened in each of these cases.

This book does not begin to tell the entire story of Joseph Smith’s legal
history, but it is a step in that direction. This study is a still work in progress.
Further research is ongoing about the application of early American law to
the many lawsuits, legal transactions, and legal responsibilities that colored
Joseph Smith’s daily life. As there are many more cases to consider, a sequel
volume is already taking shape. We regret any mistakes of fact or errors of
law which may have occurred in spite of our best efforts. We will gladly cor-
rect those defects in subsequent printings of this material, especially as we
continue to move toward the publication of the legal volumes in the Joseph
Smith Papers. But as things stand at the moment, this book is an engag-
ing point of departure for all readers interested in understanding the laws
behind Joseph Smith’s many encounters with the law.
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Chapter One

Joseph Smith and the Constitution

John W. Welch

Throughout his public life, Joseph Smith spoke frequently, insightfully, and
supportively about the Constitution of the United States. He understood
the importance of its general principles as well as its specific language. He
appealed to it in various ways, on differing occasions, both affirmatively to
advance the building of the kingdom of God on earth and also defensively
to seek protection and reparation for injuries and deprivations. By looking
at this material carefully, it becomes clear that Joseph read the Constitu-
tion meticulously and that he thoughtfully invoked many of its sections and
phrases regularly and effectively.

In order to situate Joseph Smith’s understanding of constitutional law
within the legal and political context of the early American republic, this over-
view will (1) discuss what the Constitution was and was not during Joseph
Smith’s lifetime, (2) examine briefly the four revelations in the Doctrine and
Covenants that relate most directly to the U.S. Constitution, (3) argue that
when Joseph Smith referred to the “principles” of the Constitution, much
of what he had in mind are the legal purposes found in the Preamble to
the Constitution, and (4) present, as far as possible, every known explicit
statement by Joseph Smith regarding the Constitution in chronological order
with a few details about their historical contexts. This discussion lays a foun-
dation for analyzing the ways in which Joseph Smith utilized constitutional
law for legal and political purposes in the context of how the Constitution
was understood in his day.
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The United States Constitution in the 1840s

“In a revolution, as in a novel, the most difficult part to invent is the end,” said
Alexis de Tocqueville." During Joseph Smith’s lifetime (1805-1844), the Ameri-
can people were still trying to invent the end of the American Revolution.
In those years, the United States was growing into a new vision of a country
governed by the rule of law, premised upon new legal theories and sustained
by state and federal constitutions. The United States Constitution was still a
new and relatively untried experiment, and many political and social forces
were forming the foundation of constitutional law in Joseph Smith’s day. Reli-
gious groups claimed their traditional role in teaching and inculcating civic
virtues that were thought to be essential in taming the desultory human ten-
dencies of greed, folly, factionalism, power-mongering, and mobocracy.” The
Industrial Revolution was transforming life in America economically, socially,
and legally.’ Expanding frontiers and the implimentation of Manifest Destiny
were opening up new vistas and venues never before contemplated. America
had been in a state of developmental flux since the days of the Revolution in
1776, but that burgeoning tide became even more dynamic with what Robert
Remini has called the “revolutionary age of Andrew Jackson™

In order to understand Joseph Smith in terms of early American politi-
cal and legal theory, it is critical to be aware of what the Constitution was
and what it was not during his lifetime.” Growing out of the Declaration of

1. Alexis de Tocqueville, The Recollections of Alexis de Tocqueville (1896), 71.

2. Daniel Walker Howe, What Hath God Wrought: The Transformation of America,
1815-1848 (Oxford: Oxford University Press, 2007).

3. See generally, Morton J. Horwitz, The Transformation of American Law: 1780-1860
(New York: Oxford University Press, 1992).

4. Robert Remini, The Revolutionary Age of Andrew Jackson (New York: Harper and
Rowe, 1976). See further Robert V. Remini, The Jacksonian Era (Arlington Heights: Har-
lan Davidson, 1989); Robert V. Remini, ed., The Age of Jackson (Columbia: University of
South Carolina Press, 1972); Arthur M. Schlesinger, Jr., The Age of Jackson (Boston: Little,
Brown and Company, 1945); Howe, What Hath God Wrought.

5. See the reprint of the 1803 edition of Blackstone by St. George Tucker, Blackstone’s
Commentaries: Volume 1 (New Jersey: Rothman Reprints, 1969), appendix D, 140-377, an
extended discussion of the Constitution of the United States. Several treatises were pub-
lished in Joseph Smith’ lifetime on the Constitution, including William Rawle, A View
of the Constitution of the United States, 2d ed. (Philadelphia: Philip H. Nicklin, 1829);
Thomas Sergeant, Constitutional Law, 2d ed. (Philadelphia: Philip H. Nicklin, 1830); James
Kent, Commentaries on American Law, 2d ed. (New York: Halsted, 1832), vol. 1, part 2, “Of
the Government and Constitutional Jurisprudence of the United States”; and the most
celebrated, Joseph Story, Commentaries on the Constitution of the United States; with a
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Independence and the Articles of Confederation, by 1805 the Constitution of
1787 had its preamble, six articles, the 1789 Bill of Rights, and only two amend-
ments. We tend to think of the political axiom that God endowed all men
with inalienable rights to life, liberty, and the pursuit of happiness as a con-
stitutional proposition, when in fact those words are found only in the Dec-
laration of Independence. We also tend to think of the separation of powers
established by the three branches of federal government as the most distinc-
tive “principle” of the Constitution, but that does not appear to be what Joseph
Smith had in mind when he spoke of the “principles” of the Constitution.

Many of the Constitution’s most important amendments were adopted long
after the Prophets life. They have defined the national government’s relation-
ship with the individual citizen and with the states as we know it now, but in
Joseph Smith’s lifetime it was unclear to what extent the federal government
could prevent states from denying citizens religious freedom,® from abusing
their entitlement to due process, or even from withdrawing from the Union.

In 1865, the Thirteenth Amendment abolished slavery. Three years later,
the Fourteenth Amendment for the first time required the states to guarantee
all American citizens “equal protection of the laws.” In 1920, the Nineteenth
Amendment gave women the right to vote in federal elections. Before that time,
while state constitutions guaranteed their citizens certain civil rights and liber-
ties, the state constitutions differed markedly from each other, and their mean-
ings were subject to various interpretations by each state’s courts. It was not
until after the Civil War that the divisive issue of states’ rights on these issues
was settled. In all, twenty-seven amendments have been added to the original
Constitution since its ratification; in Joseph’s day there were only twelve.

Moreover, those twelve amendments were understood somewhat differ-
ently then than they are today. For example, the First Amendment has always
read, “Congress shall make no law respecting an establishment of religion, or
prohibiting the free exercise thereof; or abridging the freedom of speech, or of
the press; or the right of the people peaceably to assemble, and to petition the
Government for a redress of grievances.” While each phrase in this amend-
ment was obviously very important to Joseph Smith and to most Americans

Preliminary Review of the Constitutional History of the Colonies and States, before the
Adoption of the Constitution, 3 vols. (Boston: Hilliard, Gray, and Co., 1833).

6. Many states had a religious tax until the 1830s. Massachusetts was the last to abol-
ish the religious tax in 1833. See the discussion in James H. Hutson, “Nursing Fathers:
The Model for Church-State Relations in America from James I to Jefterson,” in Lectures
on Religion and the Founding of the American Republic, ed. John W. Welch (Provo, Utah:
BYU Studies, 2003), 15-17; James H. Hutson, Church and State in America: The First Two
Centuries (New York: Cambridge University Press, 2008).
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of his day,” many people today do not realize that the First Amendment orig-
inally applied only to the Federal government and did not apply to the states
until well into the twentieth century. The Bill of Rights originally limited only
what Congress could do, as the Supreme Court clearly held in the 1833 case of
Barron v. Baltimore.® States had provisions in their individual laws and con-
stitutions protecting religion or defining the extent to which local laws could
support or establish religion, but each state interpreted the idea of religious
liberty as it saw fit, and laws regarding religious matters, such as Sunday clos-
ing laws or punishments for adultery, varied measurably from state to state.
In addition, while the word “constitution” had been around since ancient
times, it was not clear in Joseph Smith’s day how the American Constitution
would be different from its predecessors. The Founding Fathers, in drafting
the Constitution, were aware of the Greek writings of Aristotle and Polybius
as they grappled with the appropriate scope of federal powers and the rights
of individual states® and as they embraced a formal distinction between con-
stitutional and ordinary law.'® However, while many of the Greek city-states

7. For example, as early as 1833 and again in 1839, the right “to petition the Govern-
ment for a redress of grievances,” the final part of the First Amendment, was mentioned in
revelations regarding the troubles the Saints encountered in Missouri. For statements by
John Adams, John Jay, Thomas Jefferson, James Madison, and George Washington regard-
ing the rights afforded here, see James H. Hutson, ed., The Founders on Religion: A Book of
Quotations (Princeton: Princeton University Press, 2005), 134-38.

8. In Barron v. Baltimore, 32 U.S. 243, 1833, the Court held that while the Bill of Rights
applied to the actions of federal government, it did not similarly restrict local and state
government. As the city of Baltimore grew, sand and earth began to accumulate in the
harbor, which made the previously deep waters shallower and diminished the value of
the wharf. The wharf owner brought a case against the city of Baltimore claiming that this
decrease in both land and value constituted a taking under the Fifth Amendment. Under
the Fifth Amendment, the government cannot “take” an individual’s property without
just compensation. The Court determined that the Fifth Amendment did not apply in this
case because the legal cause of action related to state, not federal, action.

9.R. A. Ames, and H. C. Montgomery, “The Influence of Rome on the American Con-
stitution,” Classical Journal 30, no. 1 (1934): 19—27 (the Framers clearly turned to Rome for
inspiration, including the framework of three interdependent but sovereign ruling bod-
ies); Gilbert Chinard, “Polybius and the American Constitution,” Journal of the History of
Ideas 1 (1940): 35-58 (the Framers turned to Rome for resolving the competing interests
of large and small states). A scan of the Federalist Papers shows how much of the discus-
sion involved Roman and Greek political history; for example, Paper no. 63 discusses how
Roman legislative houses were elected and operated.

10. “A constitution may be defined as an organization of offices in a state, by which
the method of their distribution is fixed, the sovereign authority is determined, and the
nature of the end to be pursued by the association and all its members is prescribed. Laws,
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had adopted rules and regulations, termed constitutions, these documents
did not have the legal stature or authority of modern constitutions as funda-
mental law, but were primarily guiding regulations for how a city-state would
be run. Or, as Aristotle used the term, a constitution “is the way of life of the
citizen-body."!

Notably, the British Constitution, which emerged from Cromwell’s Puri-
tan Revolution in the 1640s, was never reduced to a written document. The
English Compromise of 1688 resulted in an agreement that established par-
liamentary sovereignty, but those changes were never codified in a written
constitution that defined the separation of powers or ensured fundamental
rights. Instead, these British legal provisions were simply codified over time.

Although the American Constitution had the innovative advantage of
being a written document, it still needed to be interpreted. Even with its
Supremacy Clause in Article VI, which made all federal laws “the law of the
land,” it was far from settled in the 1830s how the rules regarding federal
statutory preemption, the reach of federal authority, and the rights reserved
by the individual states should be interpreted.'?

For such reasons, many were initially skeptical about the viability of the
American dream, especially as other attempts to establish democracies failed.
The French Revolution (1789) quickly deteriorated into the Reign of Ter-
ror, and the French returned to a monarchy under Napoleon. Most South
American countries underwent wars of independence in the 1820s and 1830s,
and a few of them created constitutions, but most struggled for decades to
establish stable constitutional republics. It was not until 1849 that another
country—Denmark—would adopt an American-style constitution. In these
years, most of Europe saw only the strengthening of imperialism and the
corresponding distrust of democracy and demagogues. It was still an open
question whether the American experiment would succeed or fail.

Although early Americans were willing to take on the challenge of form-
ing a new nation, they strongly disagreed among themselves about the proper
role of national and local governments. As is well known, Joseph Smith

as distinct from the frame of the constitution, are the rules by which the magistrates
should exercise their powers, and should watch and check transgressors.” Aristotle, Poli-
tics III (350 BC).

11. Aristotle himself analyzed at least 150 constitutions. Aristotle, Politics, trans.
E. Barker (Oxford: Oxford University Press, 1958), 180.

12. Cristian G. Fritz, American Sovereigns: The People and Americas Constitutional
Tradition before the Civil War (New York: Cambridge University Press, 2008), 15; Christo-
pher R. Drahozal, The Supremacy Clause: A Reference Guide to the United States Constitu-
tion (Westport: Praeger, 2004).
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himself challenged the establishment on several occasions, especially as he
ran for the United States presidency, but these public debates were conducted
within the framework of a strong national commitment to the Constitu-
tion of the United States as America’s principal source of hope to maintain
law, order, civility, and progress in an otherwise untamed and scarcely even
explored new world.

In this context, Joseph Smith, like most of his American contemporaries,
strongly believed in the Constitution. Even if others did not always agree
with him, he stood resolutely loyal to the principles upon which the Con-
stitution was founded. Joseph Smith made at least a score of statements
regarding the Constitution as identified below. They show that Joseph keenly
understood the Constitution, that he had a very high level of faith in it, and
that he believed it would endure forever.

Joseph Smith’s Early Revelations Mentioning the Constitution

Although the word “constitution” appears in Joseph Smith’s writings for the
first time in 1833, he had already become legally aware in New York of many
provisions in the United States Constitution well before that time, including
the right to a trial by jury in 1819 (Amendment 6), the freedoms of speech,
religion, assembly, and of the press in 1826-30 (Amendment 1), and the fed-
eral right to secure a copyright in 1829 (Article I, Section 8).'* Then, from 1831
to 1839, the Mormons in Missouri and Illinois suffered tremendous persecu-
tion and depredation, bringing several other constitutional issues to the fore.
This difficult time thrust Joseph Smith into the political sphere and affected
his views on the roles of government:

The conflict in Missouri changed Joseph’s politics dramatically.
For the first time, government figured in his thought as an active
agent.... The Jackson County attacks made government an
essential ally in recovering the Saints’ lost lands. ... From then on,
Joseph was never far removed from politics.'*

Four early statements canonized in the Doctrine and Covenants reveal the
unique importance of civil obedience to the laws of the land, to the Constitu-
tion, its language, and the principles that it embodies. The first such revelation,
received on August 1, 1831. D&C 58:21 reads, “Let no man break the laws of

13. See chapters 2-6 below.
14. Richard Lyman Bushman, Joseph Smith: Rough Stone Rolling (New York: Knopf,
2005), 226.
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the land, for he that keepeth the laws of God hath no need to break the laws
of the land”** Although not specifically mentioning the Constitution, this rev-
elation uses language similar to a key phrase found in the Supremacy Clause
(Article VI, Section 2), which defines the Constitution and all federal laws
made in pursuance thereof to be “the supreme law of the land.” This revela-
tion affirms that God approves of human laws and requires his people to obey
them, and Joseph believed the Constitution to be a tool in the hand of God to
promote divine purposes and to protect all who live his laws.

Second, on August 6, 1833, the Lord spoke to Joseph, now recorded as
D&C 98:5-7:

And that law of the land, which is constitutional, supporting that
principle of freedom, in maintaining rights and privileges belongs
to all mankind and is justifiable before me. Therefore I the Lord,
justify you, and your brethren of my church, in befriending that
law which is the constitutional law of the land: And as pertain-
ing to law of man, whatsoever is more or less than this cometh
of evil.*®

Thus, the Constitution bore a divine imprint and was much more than merely
a document to be used for good or political ends. It embodied principles
that supported freedom in maintaining human rights and privileges, which
should not be either expanded or contracted.

Third, only four troubled months later, on December 16, 1833, follow-
ing the Saints’ expulsion from Jackson County, Missouri, and only five days
before Joseph Smith filed suit against Doctor Philastus Hurlbut in Kirtland
Ohio (see chapter 7 below) another revelation reaffirmed the divine source of
the universal rights, protections, and freedom provided by the Constitution.
It invoked the language of the First Amendment’s provision of the right to
petition for redress and declared God’s direct involvement in the establish-
ment of the Constitution and its principles for legal and doctrinal purposes:

15. Aug. 1, 1831. See also Robin Scott Jensen, Robert J. Woodford, and Steven C. Harper,
eds., Manuscript Revelation Books, facsimile edition, first volume of the Revelations and
Translations series of The Joseph Smith Papers, ed. Dean C. Jessee, Ronald K. Esplin, and Rich-
ard Lyman Bushman (Salt Lake City: Church Historian’s Press, 2009), 163.

16. Aug. 6, 1833, as punctuated in the first edition (1835) of the Doctrine and Cov-
enants, p. 216, v. 2; emphasis added. See also Jensen, Woodford, and Harper, Manuscript
Revelation Books, facsimile edition, 549. Notably, the revelation infers that not all enacted
laws are necessarily constitutional. Remarkably, it also proclaims that the constitutional
principle of individual freedom “belongs to all mankind,” not just to American citizens.
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It is my will that [the Saints] should continue to importune for
redress ... according to the laws and constitution of the people,
which I [God] have suffered to be maintained for the rights and
protection of all flesh, according to just and holy principles; that
every man may act in doctrine and principle pertaining to futu-
rity, according to the moral agency which I have given unto him,
that every man may be accountable for his own sins in the day
of judgment. Therefore, it is not right that any man should be in
bondage one to another. And for this purpose have I established
the Constitution of this land, by the hands of wise men whom I
raised up unto this very purpose, and redeemed the land by the
shedding of blood. (D&C 101:76-80)"’

In this revelation, Joseph and the Saints were assured that God approved
of using the law to fight injustice and that God had ordained the establish-
ment of the Constitution of the United States by the hands of wise men, in
order that people might act as agents “pertaining to futurity” and thus be
held accountable for their sins before the judgment of God. Here, the notion
of “futurity” encapsulates the principle behind the early American idea that
civic virtue required people to believe in some state of “future rewards and
punishment.”*®* Many Americans felt the same way—or at least that the Con-
stitution could not have come into being without the influence of divine
Providence—including Benjamin Franklin, James Madison, Benjamin Rush,
and George Washington."’

Fourth, on March 27, 1836, in the dedicatory prayer of the Kirtland Tem-
ple, Joseph again referenced the holy principles that stood behind the forma-
tion of the United States government. He prayed that “those principles, which
were so honorably and nobly defended, namely, the Constitution of our land,
by our fathers, be established forever” (D&C 109:54). While Joseph Smith
never expressly defined what he meant by the word “principles,” it would
appear that the Preamble to the Constitution encapsulate Joseph’s conceptual
and practical understanding of the term.

17. December 16, 1833. See also Jensen, Woodford, and Harper, Manuscript Revelation
Books, facsimile edition, 579; emphasis added.

18. James Hutson, “‘A Future State of Rewards and Punishment’: The Founders™ For-
mula for the Social and Political Utility of Religion,” in his Forgotten Features of the Found-
ing (Lanham, Maryland: Lexington Books, 2003), 1-44.

19. Hutson, Founders on Religion, 76-78.
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Principles in the Preamble to the Constitution

In D&C 101:77 the revelation referenced “holy principles” and the Lord’s will
concerning the United States, and in D&C 109:54 Joseph prayed that “those
principles” might “be established forever” These formative statements speak
of principles embedded in the Constitution, and while this word may refer to
many things,* one should look first to the Preamble to find what Joseph meant
by the “principles” of the Constitution. The Preamble stands as the first part
of the Constitution and reads: “We the People of the United States, in Order
to form a more perfect Union, establish Justice, insure domestic Tranquility,
provide for the common defense, promote the general Welfare, and secure the
Blessings of Liberty to ourselves and our Posterity, do ordain and establish this
Constitution for the United States of America” In 1844, Joseph’s presidential
campaign pamphlet quoted the complete text of the preamble.?*

When Joseph and others in his day spoke of the principles of the Constitu-

tion, it seems that the Preamble was never far from their minds. The Pream-
ble has the pride of place in the Constitution, and the word principle comes
from the Latin words principalis and principium, meaning the “first,” the
“origin,” the “groundwork,” or the “chief” or “guiding” part; that is, through
which everything else must pass. These principles were both religious and
legal. As the following exploration shows, Joseph was intimately guided by
the Preamble’s principles in his legal and ecclesiastical roles. These basic
ideals constitute the underpinnings of the constitutional and political views
of the Prophet just as much as they operated in his religious goals for the
establishment of the Church and the building of Zion. In the Preamble are
found the headlines of seven key principles. Whether using the same words
or reflecting the same ideas, many of Joseph Smith’s teachings are consonant
with these seven principles.

“We the People.” In his Views of the Powers and Policy of the Government,
the Prophet stated that the power of government rests with the people. He

20. The word “principles” was used in Joseph Smith’s day to describe the provisions of
the Constitution “without which the republican form [of government] would be impure
and weak.” This term was particularly associated with the just and liberal principles that
promote the “general welfare” and “internal peace,” while protecting “individual rights”
and insuring “reasonable safeguards of society itself.” See Rawle, View of the Constitution,
121-25.

21. General Smiths Views of the Powers and Policy of the Government of the United
States (Nauvoo, Ill., 1844), 1-2, reprinted in Joseph Smith Jr., History of The Church of Jesus
Christ of Latter-day Saints, ed. B. H. Roberts, 2d ed., rev., 7 vols. (Salt Lake City: Deseret
Book, 1971), 6:197-98 (hereafter cited as History of the Church).
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said, “In the United States the people are the government, and their united
voice is the only sovereign that should rule, the only power that should be
obeyed.” Thus, he admonished, “The aspirations and expectations of a virtu-
ous people, environed with so wise, so liberal, so deep, so broad, and so high
a charter of equal rights as appears in said Constitution, ought to be treated
by those to whom the administration of the laws is entrusted with as much
sanctity as the prayers of the Saints are treated in heaven.”*?

Likewise, the business of the Church was to be done by common consent
of the people: “All things shall be done by common consent in the church”*?
As Joseph explained, “No official member of the Church has authority to go
into any branch thereof, and ordain any minister for that church, unless it is
by the voice of that branch”?* The unanimous voice of the people was always
the ideal, and in some cases it was explicitly required.*

“In Order to form a more perfect Union.” In 1787 John Jay wrote an essay
on the unity of the United States, saying, “Providence has been pleased to
give this one connected country to one united people”*® But by 1840, the
natural unity that had bound the colonies together in the eighteenth century,
resulting from their common cultural heritage and the shared experience

22. General Smith’s Views of the Powers and Policy of the Government of the United
States, 8, 3, reprinted in History of the Church, 6:208, 198.

23. D&C 26:2; see also D&C 28:13 (“For all things must be done in order, and by com-
mon consent in the church, by the prayer of faith”); D&C 104:71 (“And there shall not any
part of it be used, or taken out of the treasury, only by the voice and common consent of
the order”), D&C 72 (explaining the way in which the poor and the needy should be cared
for), D&C 85 (providing information about the law of consecration).

24. Joseph Fielding Smith, comp., Teachings of the Prophet Joseph Smith (Salt Lake City:
Deseret Book, 1972), 75; see also page 23.

25. D&C 102:3 (“Joseph Smith, Jun., Sidney Rigdon and Frederick G. Williams were
acknowledged presidents by the voice of the council; and Joseph Smith, Sen., John Smith,
Joseph Coe, John Johnson, Martin Harris, John S. Carter, Jared Carter, Oliver Cowdery,
Samuel H. Smith, Orson Hyde, Sylvester Smith, and Luke Johnson, high priests, were cho-
sen to be a standing council for the church, by the unanimous voice of the council”); 107:27
(“And every decision made by either of these quorums must be by the unanimous voice of
the same; that is, every member in each quorum must be agreed to its decisions, in order to
make their decisions of the same power or validity one with the other”); Smith, Teachings of
the Prophet Joseph Smith, 108 (“That no one be ordained to any office in the Church in this
stake of Zion, at Kirtland, without the unanimous voice of the several bodies that constitute
this quorum, who are appointed to do Church business in the name of said Church, viz., the
Presidency of the Church; the Twelve Apostles of the Lamb; the twelve High Councilors of
Zion; the Bishop of Kirtland and his counselors; the Bishop of Zion and his counselors; and
the seven presidents of Seventies; until otherwise ordered by said quorums”).

26. John Jay, Federalist Papers no. 2.
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of the Revolutionary War, was frayed. Joseph praised politicians who could
lay aside “all party strife” and “like brothers, citizens, and friends” mingle
together with “courtesy, respect, and friendship,”” and as a candidate for the
Presidency he sought a unity that would transcend party squabbling and sec-

tional politics. He boldly asserted,

Unity is power; and when I reflect on the importance of it to the
stability of all governments, I am astounded at the silly moves of
persons and parties to foment discord in order to ride into power
on the current of popular excitement.... Democracy, Whiggery,
and cliquery will attract their elements and foment divisions
among the people, to accomplish fancied schemes and accumu-
late power, while poverty, driven to despair, like hunger forcing
its way through a wall, will break through the statutes of men to
save life, and mend the breach in prison glooms.... We have had
Democratic Presidents, Whig Presidents, a pseudo-Democratic-
Whig President, and now it is time to have a President of the
United States.”®

Joseph subscribed to the divine command for unity: “I say unto you, be
one; and if ye are not one ye are not mine.”*” He often extolled the blessings
available through unity: “Unity is strength. ‘How pleasing it is for brethren
to dwell together in unity!” Let the Saints of the Most High ever cultivate this
principle, and the most glorious blessings must result, not only to them indi-
vidually, but to the whole Church.”*® Unity, he taught, also brought significant
progress: “The greatest temporal and spiritual blessings which always come
from faithfulness and concerted effort, never attended individual exertion or

27. Letter to the Editor, Times and Seasons (May 6, 1841), speaking of the admirable
conduct of Stephen A. Douglas and Cyrus Walker who were “champions of the two great
parties” in Illinois at the time.

28. General Smith’s Views, 3, 6, 8, reprinted in History of the Church, 6:198, 204, 207.

29. D&C 38:27 (“I say unto you, be one; and if ye are not one ye are not mine”); see
further D&C 42:36 (“That my covenant people may be gathered in one in that day when I
shall come to my temple. And this I do for the salvation of my people”); 45:65 (“And with
one heart and with one mind, gather up your riches that ye may purchase an inheritance
which shall hereafter be appointed unto you”); 51:9 (“And let every man deal honestly, and
be alike among this people, and receive alike, that ye may be one, even as I have com-
manded you”); Moses 7:18 (“And the Lord called his people Zion, because they were of one
heart and one mind, and dwelt in righteousness; and there was no poor among them”).

30. Smith, Teachings of the Prophet Joseph Smith, 174.
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enterprise. The history of all past ages abundantly attests this fact”*' Joseph
also believed that partisanship had no place in the church and that members
should be unified in purpose: “Party feelings, separate interests, exclusive
designs should be lost sight of in the one common cause, in the interest of
the whole”*? Joseph clearly felt the principle of unity was paramount in all
religious and civic realms.

“Establish justice.” Law, justice, and liberty were Joseph’s constant watch-
cries. In an 1843 sermon given in Nauvoo, the prophet proclaimed, “It is a
love of liberty which inspires my soul, civil and religious liberty—were
diffused into my soul by my grandfathers, while they dandled me on their
knees.”** He readily invoked the right to appeal to the Constitution in estab-
lishing justice and protecting rights. Commenting on his run for the office
of President of the United States, Joseph stated, “As the world have used the
power of Government to oppress & persecute us it is right for us to use it for
the protection of our rights”**

“Insure domestic tranquility.” While Joseph Smith admired the Consti-
tution’s noble provisions of freedom, he suggested the U.S. Constitution did
not go far enough in insuring protection of individual freedom and religious
liberty:

Although [the Constitution] provides that men shall enjoy reli-
gious freedom, yet it does not provide the manner by which that
freedom can be preserved, nor for the punishment of Government
Officers who refuse to protect the people in their religious rights,
or punish those mobs, states, or communities who interfere with
the rights of the people on account of their religion. Its sentiments
are good, but it provides no means of enforcing them.*

Diverging sharply from the more limited constitutional interpretations
embraced by the federal judiciary and prominent political thinkers of his
day, Joseph's critique of the national political system would soon prove to be
prophetic in several ways.

31. Smith, Teachings of the Prophet Joseph Smith, 183.

32. Smith, Teachings of the Prophet Joseph Smith, 231.

33. Andrew F. Ehat and Lyndon W. Cook, comps. and eds., The Words of Joseph Smith:
The Contemporary Accounts of the Nauvoo Discourses of the Prophet Joseph (Orem, Utah:
Grandin Book, 1991), 229. See also Joseph's “political motto” in History of the Church, 3:9;
and “The Mormons,” New Yorker 6 (October 13, 1838): 59, both cited below in this article.

34. Ehat and Cook, Words of Joseph Smith, 326.

35. History of the Church, 6:56-57; see more of this quotation below under October 15, 1843.
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“Provide for the common defense” Doctrine and Covenants 134:11
enjoins people to “appeal to the civil law for redress of all wrongs and griev-
ances, where personal abuse is inflicted or the right of property or character
infringed,” and it assumes that law should exist “as will protect the same.
Joseph felt strongly that the government had failed to defend the Saints in
Ohio and Missouri.’® He maligned the armies of history that had gained
the glory of men at the cost of human bloodshed and misery, claiming that,
rather than protecting their people, they had instead oppressed them.>”

“Promote the general Welfare.” Joseph spoke strongly in favor of the gen-
eral welfare and liberty that should be extended to all, especially in matters
of faith. In 1839 he wrote: “This principle [of liberty] guarantees to all parties,
sects, and denominations, and classes of religion, equal, coherent, and inde-
feasible rights; they are things that pertain to this life; therefore all are alike
interested ... Hence we say, that the Constitution of the United States is ...
like a great tree under whose branches men from every clime can be shielded
from the burning rays of the sun”*®

Joseph wanted all people, not just the Saints, to enjoy the blessings of laws
to protect their general welfare. In 1843, he said, “If it has been demonstrated
that I have been willing to die for a Mormon I am bold to declare before
heaven that I am just as ready to die for a Presbyterian, a Baptist or any other
denomination”*® In 1841, as mayor of Nauvoo, Joseph Smith sponsored “An
Ordinance on Religious Liberty in Nauvoo” providing that all “religious sects
and denominations whatever, shall have free toleration, and equal privileges,

36. See, for example, D&C 123:7 (“It is an imperative duty that we owe to God, to angels,
with whom we shall be brought to stand, and also to ourselves, to our wives and children,
who have been made to bow down with grief, sorrow, and care, under the most damn-
ing hand of murder, tyranny, and oppression, supported and urged on and upheld by the
influence of that spirit which hath so strongly riveted the creeds of the fathers, who have
inherited lies, upon the hearts of the children, and filled the world with confusion, and
has been growing stronger and stronger, and is now the very mainspring of all corruption,
and the whole earth groans under the weight of its iniquity”).

37. Smith, Teachings of the Prophet Joseph Smith, 248-49; History of the Church, 5:61,
July 1842.

38. History of the Church, 3:304. A true transcription and analysis of this letter from
Liberty Jail, with original spelling, grammar, and punctuation, is published in Dean C. Jes-
see and John W. Welch, eds. “Revelations in Context: Joseph Smith’s Letter from Liberty
Jail, March 20, 1839, BYU Studies 39:3 (2000): 125-45, and images of the letter are avail-
able at http://josephsmithpapers.org/paperSummary/letter-to-the-church-and-edward

-partridge-20-march-1839.
39. Ehat and Cook, Words of Joseph Smith, 229.
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in this city”*° In January 1844, Joseph wrote: “I would strive to administer
the government according to the Constitution and the laws of the union; and
that as they make no distinction between citizens of different religious creeds
I should make none”*!

“Secure the Blessings of Liberty to ourselves and our Posterity.” The Pre-
amble ends, “And secure the Blessings of Liberty to ourselves and our Pos-
terity.” Likewise, Joseph sought that the principles of the Constitution might
be “established forever;** for now and for the benefit of future generations.
He saw the benefits of the principles established by the Constitution of the
United States flowing to all peoples. He expressed the hope that “all nations
[will adopt] the God-given Constitution of the United States as a palladium of
Liberty & equal Rights”** In Liberty Jail in 1839, Joseph pled for the blessings
of life, liberty, and property to be championed for the benefit of future genera-
tions: “It is an imperative duty that we owe to all the rising generation, and to
all the pure in heart” (D&C 123:11).**

While the word “principles” was used in Joseph Smith’s day to describe the
many provisions of the Constitution “without which the republican form [of
government] would be impure and weak,” this term was particularly associ-
ated with the just and liberal principles that promote the “general welfare”
and “internal peace,” while protecting “individual rights” and insuring “rea-
sonable safeguards of society itselt” Thus, in William Rawle’s 1829 treatise on
the Constitution, this term refers most prominently to the broad principles
set forth in the Preamble that define the purposes of constitutional govern-
ment generally and that are to be protected specifically by the constitutional
restrictions on that government.

The Legal Status of the Preamble in Antebellum America

While likely the best-known section of the Constitution, the Preamble
remains largely neglected in the study of American constitutional law today.
Questions about the legal force and vitality of the Preamble are not typically

40. History of the Church, 4:306, discussed below under March 1, 1841.

41. History of the Church, 6:155-56, discussed below under January 1844.

42. D&C 109:54: “Have mercy, O Lord, upon all the nations of the earth; have mercy
upon the rulers of our land; may those principles, which were so honorably and nobly
defended, namely, the Constitution of our land, by our fathers, be established forever”

43. Benjamin F. Johnson, I Knew the Prophets: An Analysis of the Letter of Benjamin E
Johnson to George F. Gibbs, Reporting Doctrinal Views of Joseph Smith and Brigham Young, ed.
Dean R. Zimmerman (Bountiful, Utah: Horizon Publishers, 1976), 31, spelling regularized.

44. Jessee and Welch, “Revelations in Context,” 143.



JosEPH SMITH AND THE CONSTITUTION ¥ 15

even raised in academic literature or judicial opinions today. The current state
of the Preamble is fairly clear: it is not considered a decisive element in con-
stitutional interpretation and does not enjoy binding legal status. The 1938
annotated Constitution states, “No power to enact any statute is derived from
the preamble. The Constitution is the only source of power authorizing action
by any branch of the Federal Government.”** The current official annotated
Constitution likewise affirms, “The preamble is not a source of power for any
department of the Federal Government”*® But for Joseph Smith, the Pream-
ble was the very foundation of the whole system of American government.

A preamble is an introduction that states the document’s purpose. Prefa-
tory statements such as the Preamble serve an important role in statutory
interpretion. The Founding Fathers would have been intimately familiar with
preambles, which predated the United States Constitution. Similar prefatory
statements are found in the Petition of Rights of 1628, the Habeas Corpus Act
of 1679, the Bill of Rights of 1689, the Act of Settlement of 1701, the Articles of
Confederation of 1777, and a number of state constitutions. Ancient writings
give examples of the importance of prefatory statements. For example, in Pla-
to’s Laws, the Athenian asks his interlocutor, “Then is our appointed lawmaker
to set no such prefatory statement in front of his code?” He suggested that the
lawmaker should do more than “curtly tell us what we are to do, add the threat
of a penalty, and then turn to the next enactment.” Also, he advised the drafter
to include a “word of exhortation,” and “advice”*” Thomas Hobbes, the influ-
ential English political philosopher, explained the importance of including
exhortation and advice in a prefatory statement:

The Perspicuity, consisteth not so much in the words of the Law
it selfe, as in a Declaration of the Causes, and Motives, for which it
was made. That is it, that shewes us the meaning of the Legislator;
and the meaning of the Legislator known, the Law is more easily
understood by few, than many words. For all words, are subject to
ambiguity; and therefore multiplication of words in the body of
the Law, is multiplication in ambiguity: Besides it seems to imply,

45. The Constitution of the United States of America (annotated): Annotations of Cases
Decided by the Supreme Court of the United States to January 1, 1938, S. Doc. No. 74-232
(1938), citing Dorr v. United States, 195 U.S. 140 (1904). Courts have consistently held that
the governing portion of the Constitution is in the text of the body of the Constitution.

46. The Constitution of the United States: Analysis and Interpretation: Analysis
of Cases Decided by the Supreme Court of the United States to June 28, 2002, S. Doc.
No. 108-17 (2004), citing Jacobson v. Massachusetts, 197 U.S. 11, 22 (1905).

47. Plato, Laws, 4:723d-e.
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(by too much diligence) that whosoever can evade the words, is
without the campasse of the Law. And this is a cause of many
unnecessary Processes. For when I consider how short were the
Lawes of ancient times; and how they grew by degrees still longer;
me thinks I see a contention between the Penners, and Pleaders
of the Law; the former seeking to circumscribe the later; and the
latter to evade their circumscriptions; and that the pleaders have
got the Victory. It belongeth therefore to the Office of a Legislator,
(such as is in all Commonwealths the Supreme Representative,
be it one Man, or an Assembly,) to make the reason Perspicuous,
why the Law was made; and the Body of the Law it selfe, as short,
but in as proper, and significant termes, as may be.**

Following in Hobbes’s tradition, the Preamble was created to determine the
origin, scope, and purpose of the Constitution.*” In fact, it appears that many
of the Founding Fathers fully expected the Preamble to be binding.*® On the
other hand, many anti-Federalists who attended the Constitutional Convention
feared that the Preamble possessed too much power. An unnamed anti-Federal-
ist argued that the Preamble of the Constitution, which embodied the “spirit” of
the document, would be used by courts to interpret the clauses of the Constitu-
tion: “The courts ... will establish as a principle in expounding the constitution,
and will give every part of it such an explanation, as will give latitude to every
department under it, to take cognizance of every matter, not only that affects
the general and national concerns of the union, but also of such as relate to the
administration of private justice, and to regulating the internal and local affairs
of the different parts” He feared that the Preamble would infringe upon states’
rights because it was by “the people;” rather than the states.’’

Alexander Hamilton, on the other hand, argued that the Preamble is the

“Key of the Constitution.” As such, “Whenever federal power is exercised, con-
trary to the spirit breathed by this introduction, it will be unconstitutionally

48. Thomas Hobbes, Leviathan, ch. 30, p. 182.

49. Sturges v. Crowninshield, 17 U.S. 122 (1819).

50. See William W. Crosskey, Politics and the Constitution in the History of the United
States (Chicago: University of Chicago Press, 1953), 365-66, 374-79; Eric M. Exler, The
Power of the Preamble and the Ninth Amendment: The Restoration of the People’s Unenu-
merated Rights, 24 Seton Hall Legis. J. 431, 435-37 (1999-2000); Raymond Marcin, ‘Poster-
ity’ in the Preamble and Positivist Pro-Position, 38 Am. J. Juris 273, 281-88 (1993).

51. Brutus, Essay XII, in The Anti-Federalist Papers and the Constitutional Convention
Debates, ed. Ralph Ketcham (New York: Mentor, 1986), 300.
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exercised and ought to be resisted”*? It is clear that Hamilton believed that
the Preamble would be binding and that even the Bill of Rights was not nec-
essary because the Preamble secured the same basic rights.>?

No less a legal giant than Chief Justice John Marshall of the United States
Supreme Court also suggested that the Preamble deserves the same respect
as the rest of the Constitution. In 1819 he explained that the Preamble pro-
vides the spirit of the Constitution, which “is to be respected not less than its
letter; yet the spirit is to be collected chiefly from its words”>*

William Rawle’s treatise on the Constitution (first edition in 1825; second
edition in 1829) spoke of the Preamble as a “distinct exposition of principles”
which reveals the motives and intentions that guide readers “in the construc-
tion of the instrument,” which he insisted “can only mean the ascertaining
the true meaning of an instrument.” Rawle stressed the importance of deduc-
ing the meaning of each provision in the Constitution by taking cognizance
of “its known intention and its entire text, and to give effect, if possible, to
every part of it, consistently with the unity, and harmony of the whole”**
Joseph Smith, a contemporary of Rawle, likewise approached the Constitu-
tion holistically.

Supreme Court Justice Joseph Story, whose monumental 1833 commentary
on the Constitution dominated American jurisprudence for much of the nine-
teenth century, began his analysis of “the actual provisions of the constitution”
with a fifty-page exposition of the Preamble, arguing that “the importance of
examining the preamble, for the purpose of expounding the language of a
statute, has been long felt, and universally conceded in all judicial discussions.
... the preamble... is a key to open the minds of the makers, as to the mischiefs,
which are to be remedied, and the objects, which are to be accomplished”*
From the common law, he cited the Latin maxim, cessante legis proemio, cessat
et ipsa lex (where the preamble [the Latin proemio, also means reason, pur-
pose] for alaw ends, there also the law itself ends), concluding that “there does
not seem any reason why, in a fundamental law or constitution of govern-
ment, an equal attention should not be given to the intention of the framers,
as stated in the preamble. And accordingly we find, that it has been constantly
referred to by statesmen and jurists to aid them in the exposition of its pro-
visions” He continued, “The preamble never can be resorted to, to enlarge

52. James Monroe, The Writings of James Monroe, ed. Stanislaus Murray Hamilton,
7 vols. (New York: AMS, 1969), 3:356, citing Alexander Hamilton.

53. Federalist Papers no. 84.

54. See Sturges v. Crowninshield, 17 U.S. 122, 202.

55. Rawle, View of the Constitution, 29, 30, 31.

56. Story, Commentaries on the Constitution, 1:443.
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the powers confided to the general government”; but interpreters are not at
liberty “to adopt a restrictive meaning [of expressly granted powers], which
will defeat an avowed object of the constitution, when another equally natural
and more appropriate to the object is before us”>” Justice Story’s admonition
notwithstanding, between the years of 1825 and 1990, the sections of the Pre-
amble that reference justice, general welfare, and liberty were mentioned only
twenty-four times by the U.S. Supreme Court, and then mostly in dissenting
opinions,”® as the legal influence of the Preamble waned over time.

In 1905 the Preamble was decisively stripped of any binding legal status.
In Jacobsen v. Massachusetts, after rejecting the argument that constitutional

rights could be derived from the Preamble, Justice Harlan went on to say:

Although that Preamble indicates the general purposes for which
the people ordained and established the Constitution, it has never
been regarded as the source of any substantive power conferred
on the Government of the United States, or any of its Depart-
ments. Such powers embrace only those expressly granted in the
body of the Constitution, and as such may be implied from those
so granted.®”

Justice Harlan may have rightly recognized that the Preamble of the Constitu-
tion does not confer express powers, but his dismissal of it as lacking any sub-
stantive power whatsoever ignores the important guiding role that the Framers
intended for the Preamble. Whether reading the provisions of the Constitution
restrictively or expansively, as the case might require, in order to value, com-
prehend, and give proper effect to its intended purposes the Preamble ought
to be the starting place for subsequent analysis. However, as a consequence
of Justice Harlan’s dicta, from 1905 onward the Preamble has only rarely been
cited in judicial opinions.

By contrast, in Joseph Smith’s day, the Preamble was highly regarded, and
the common view was that it was a significantly compelling part of the Con-
stitution. Consistent with that prevailing view, Joseph saw the Preamble’s
fundamental principles as functioning conceptually at the head of all politi-
cal, legal, and constitutional theory and practice, as the following statements
bear out.

57. Story, Commentaries on the Constitution, 444-45.

58. Milton Handler, Brian Leiter, and Carole E. Handler, “A Reconsideration of the
Relevance and Materiality of the Preamble in Constitutional Interpretation,” Cardozo L.
Rev. 12 (1990-91): 117, 120-21, N. 14.

59. Jacobson v. Massachusetts, 197 U.S. 11, 13-14 (1905).
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Joseph's Statements Concerning the Constitution, 1836 to 1844

Through the course of his leadership, Joseph increasingly addressed political
and legal topics. These statements came by way of letters, sermons, and offi-
cial Church pronouncements about law and the Constitution. This section
provides a list and brief discussion of each of these statements.

During the Missouri period, Joseph held no political or governmental
positions, but as the situation in Missouri worsened, Joseph’s involvement in
political affairs became more pronounced, as did his statements on the sub-
ject of the Constitution and the role of government. The Mormons suffered
serious loss during the persecutions in Missouri, which regularly occurred
under color of state law. Ultimately, they would file 678 petitions and claim
damages totaling $2,275,789.°° This financial claim was independent of the
emotional and physical sufferings caused by the persecutions.

On July 25, 1836, as their spiritual leader, Joseph counseled members of
the Church in Missouri to “Be wise; let prudence dictate all your counsels;
preserve peace with all men, if possible; stand by the Constitution of your
country; observe its principles; and above all, show yourselves men of God,
worthy citizens”! Joseph stressed that government works only when citizens
obey the law. Any law imposed from the top down will result in tyranny.
He also wanted the Saints to be blameless in their dealings with their Mis-
souri neighbors. Around this same time, Joseph expressed the hope that “All
nations [will adopt] the God-given Constitution of the United States as a
palladium of Liberty & equal Rights”*?

In March 1838, Joseph’s journal reports the following thoughts as he
arrived near Far West, Missouri, after traveling from Kirtland, Ohio:

After being [at Far West] two or three days, my brother Samuel
arrived with his family and shortly after his arrival while walk-
ing with him and certain other brethren the following sentiments
occurred to my mind:

Motto of the Church of Latter-day Saints

The Constitution of our country formed by the Fathers of lib-
erty. Peace and good order in society. Love to God, and good will
to man. All good and wholesome laws, virtue and truth above
all things, and aristarchy, live for ever! But woe to tyrants, mobs,

60. Clark V. Johnson, Mormon Redress Petitions: Documents of the 1833-1838 Missouri
Conflict (Provo, Utah: Religious Studies Center, 1992), xxviii.

61. History of the Church, 2:455; Messenger and Advocate 2 (August 1836): 358.

62. Johnson, I Knew the Prophets, 31, spelling regularized, no date given.
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aristocracy, anarchy, and toryism, and all those who invest or
seek out unrighteous and vexatious law suits, under the pretext
and color of law, or office, either religious or political. Exalt the
standard of Democracy! Down with that of priestcraft, and let all
the people say Amen! That the blood of our fathers may not cry
from the ground against us. Sacred is the memory of that blood
which bought for us our liberty.

Signed Joseph Smith, Thomas B. Marsh, David Patten,
Brigham Young, Samuel Smith, George Hinkle, John Corrill, and
George Robinson.*

It is notable that the motto for the Church begins with the foundation of
the Constitution. It may be that “the motto reflects Joseph's experience with
dissent and persecution in Kirtland and signaled his determination to vigor-
ously assert the Latter-day Saints’ right to establish themselves in Missouri
and to pursue their goals without harassment”** But it quickly becomes evi-
dent that the motto applied just as much to the situation in Missouri, where
the persecution became even more intense, especially at Gallatin, Haun’s
Mill, and Far West just a few months later.

As events turned violent, Joseph invoked and affirmed his commitment
to the Constitution. In Gallatin, Missouri, a greatly out-numbered group of
Mormons fought to defend their civil rights, and on August 7, 1838, Joseph
wrote: “Blessed be the memory of those few brethren who contended so
strenuously for their constitutional rights and religious freedom, against such
an overwhelming force of desperadoes!”® As had been articulated in 1835,
Latter-day Saints “believe that all men are bound to sustain and uphold the
respective governments in which they reside, while protected in their inher-
ent and inalienable rights,” and that “all men are justified in defending them-
selves ... in times of exigency” (D&C 134:5, 11). Then, in the face of growing
tensions, on October 13, 1838, Joseph gave this statement to a New York
newspaper: “We are friendly to the Constitution and laws of this State and
of the United States, and wish to see them enforced”*® Only three weeks later,
Joseph and many others were arrested at Far West and imprisoned in Liberty

63. About March 16, 1838. Dean C. Jessee, Mark Ashurst-McGee, and Richard L. Jen-
sen, eds., Journals, Volume 1: 18321839, vol. 1 of the Journals series of The Joseph Smith
Papers, ed. Dean C. Jessee, Ronald K. Esplin, and Richard Lyman Bushman (Salt Lake
City: Church Historian’s Press, 2008), 237-38; History of the Church, 3:9.

64. Jessee, Ashurst-McGee, and Jensen, Journals 1:229 (commentary).

65. History of the Church, 3:59.

66. “The Mormons,” New Yorker 6 (October 13, 1838): 59.



JosEPH SMITH AND THE CONSTITUTION ¥ 21

Jail, even though he was confident that the Mormon militia of the country of
Caldwell, acting under the general orders of General Doniphan, had been well
regulated and had been “very careful in all their movements to act in strict
accordance with the constitutional laws of the land”®” In vain Joseph invoked
his right to be heard and released under the constitutionally guaranteed rights
of due process and writ of habeas corpus.®® Underlying all of this was a deep
division over the meaning of constitutional rights. Joseph later recounted a
conversation he had with General Wilson, one of the Missouri militia lead-
ers, upon his arrest at Far West: “I inquired of him why I was thus treated.
I told him I was not aware of having done anything worthy of such treatment;
that I had always been a supporter of the Constitution and of democracy. His
answer was, T know it, and that is the reason why I want to kill you, or have
you killed’”*’

On March 20, 1839, after more than five months in Liberty Jail, Joseph called
upon the Saints to “present” their evidence and grievances “to the heads of gov-
ernment.” In this letter, he invoked the right guaranteed by the First Amend-
ment to petition the government for redress, which Joseph called “the last effort
which is enjoined on us by our Heavenly Father [including the exhaustion of
their legal and constitutional rights], before we can fully and completely claim
that promise which shall call him forth from his hiding place; and also that the
whole nation may be left without excuse” (D&C 123:6). Even under these dire
circumstances, Joseph stood by his constant faith in the Constitution. Relying
again on his metaphor of the Constitution as a protecting tree, Joseph wrote:

The Constitution of the United States is a glorious standard; it is
founded in the wisdom of God. It is a heavenly banner; it is to all
those who are privileged with the sweets of liberty, like the cool-
ing shades and refreshing waters of a great rock in a thirsty and
weary land. It is like a great tree under whose branches men from
every clime can be shielded from the burning rays of the sun....
We say that God is true; that the Constitution of the United States
is true; that the Bible is true, that the Book of Mormon is true;
that the Book of Covenants is true; that Christ is true; that the
ministering angels sent forth from God are true.”

67. History of the Church, 3:162.

68. See chapter 16 below, discussing habeas corpus in Missouri.

69. History of the Church, 3:191.

70. Millennial Star 1, no. 8 (December 1840): 197; History of the Church, 3:304; Jessee
and Welch, “Revelations in Context,” 144—45.
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If there were any doubt as to Joseph's personal feelings toward the Consti-
tution, his letter unambiguously grants it divine status, on par with his con-
viction as to the truthfulness of latter-day scripture and his role as a modern
prophet. But what did Joseph mean by “the Constitution is true”? Since he
was never outspokenly impressed by the separation of powers in Articles 1, 2,
and 3, which define the duties of the three branches of government, he more
likely had in mind the foundational principles expressed in the Preamble and
the Bill of Rights, as discussed above, which called upon the United States
government to secure the blessings of liberty and justice to all.

Managing to get out of Missouri and arriving in Quincy, Illinois, the
Prophet summarized the depredations the Saints had suffered and noted: “I
ask the citizens of this Republic whether such a state of things is to be suf-
fered to pass unnoticed, and the hearts of widows, orphans, and patriots to
be broken, and their wrongs left without redress? No! I invoke the genius of
our Constitution. I appeal to the patriotism of Americans to stop this unlaw-
ful and unholy procedure; and pray God may defend this nation from the
dreadful effects of such outrages””*

On November 28, 1839, a few months after settling at Nauvoo, Illinois,
Joseph carried a letter to Congress, excercising his constitutional right to
petition the federal government for redress’? for the Missouri persecutions,
basing his claim on the rights that Mormon settlers in Missouri should have
been extended under Article IV, Section 2, of the U.S. Constitution:

Your constitution guarantees to every citizen, even the humblest,
the enjoyment of life, liberty, and property. It promises to all, reli-
gious freedom, the right to all to worship God beneath their own
vine and fig tree, according to the dictates of their conscience
[Amendment 1]. It guarantees to all the citizens of the several
states the right to become citizens of any one of the states, and
to enjoy all the rights and immunities of the citizens of the state
of his adoption [Article IV, Section 2]. Yet of all these rights have
the Mormons been deprived.... They have applied to the state of
Missouri, courts of Missouri, federal courts.”?

The following day, November 29, 1839, Joseph obtained an audience
with the president during which he continued his petition for redress. After

71. History of the Church, 3:332.

72. Amendment 1 concludes by granting “the right of the people ... to petition the
Government for a redress of grievances.”

73. History of the Church, 4:37.
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reading Joseph’s letter of introduction, Van Buren responded, “What can I
do? I can do nothing for you! If I do anything, I shall come in contact with the
whole state of Missouri””* A second visit a few months later brought the same
result. Van Buren responded, “Gentleman, your cause is just, but I can do
nothing for you””® Joseph learned from this that the president saw himself as
powerless in the face of states’ rights. Van Buren was a Whig and an advocate
of states’ rights who “consistently opposed any extension of federal power””°
For the rest of his life, Joseph campaigned to encourage federal officials to
take action under the authority granted to them by the Constitution. To this
effect, he sent personal letters to all the potential presidential candidates in
1843.”” In the wake of all the Missouri persecutions, Joseph often expressed
frustration with the lack of protection to general citizens. Joseph ardently
believed that one of the responsibilities of the United States president was to
provide for the general welfare, as well as the protection of property and the
right to petition the federal government for redress, all as expressly provided
in the Preamble to the Constitution and the First Amendment.

Once back in Nauvoo, Joseph was fully engaged in the legal system. In
a time when conflicts of interest were underdeveloped, He was elected by
the people and appointed by the city council as mayor, chief judge of the
municipal court, lieutenant-general of the Nauvoo Legion, and a member
of the city council.”® If the voice of the people had functioned properly, as
it did in Joseph’s case under the provisions of the Nauvoo Charter, then “we
the people” could elect or appoint whomever they wished, which officers
then had solemn duties to act for the equal benefit of all, which Joseph

74. History of the Church, 4:40.

75. History of the Church, 4:80; Roll of History, Church History Library; see also His-
tory of the Church, 6:157; New York Herald, January 26, 1844.

76. James B. Allen, “Joseph Smith v. John C. Calhoun: Presidential Politics and the
States’ Rights Controversy; 21, paper delivered in the Joseph Smith Exhibit Lecture Series
at BYU’s Harold B. Lee Library, March 8, 2006; James B. Allen, “Joseph Smith vs. John C.
Calhoun: The State’s Rights Dilemma and Early Mormon History;” in Joseph Smith Jr.:
Reappraisals after Two Centuries, ed. Reid L. Neilson and Terryl L. Givens (Oxford:
Oxford University Press, 2009), 82.

77. Joseph sent personal letters to President Van Buren, John C. Calhoun, Lewis Cass,
Henry Clay, and Richard M. Johnson. Each of these individuals was considered an 1844
presidential hopetul. History of the Church, 6:64-65.

78. Similarly, lawyers could represent a client on one day and then represent that cli-
ent’s competitor or accuser the next day. It appears that, especially in a public setting, it
was left to the populace to decide how many offices they would elect a person to hold. The
text of the Nauvoo Charter is reprinted in History of the Church, 4:239-45. For a study of
the provisions of the Nauvoo Charter, see chapter 13 below.
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did. For example, in March 1, 1841, Joseph attended Nauvoo City Council
meetings and presented several bills aimed at creating a civic order in the
city. One of these was the Ordinance on Religious Liberty in Nauvoo: “Be
it ordained ... that ... all ... religious sects and denominations whatever,
shall have free toleration, and equal privileges, in this city.””® The ordinance
provided that religious persecution within the city limits was punishable
by a fine of up to five hundred dollars, imprisonment for up to six months,
or both. Joseph passionately believed in expansive rights for all religions,
including his own.

On March 30, 1842, Joseph taught the women of the newly formed Relief
Society, “We must ... observe the Constitution that the blessings of heaven may
rest down upon us—all must act in concert or nothing can be done”*® Quite
emphatically, Joseph insisted here on unity, citing the constitutional model.

On May 22, 1842, in Nauvoo, when accused of an attempted assassination
of Lilburn Boggs, Joseph said, “I am tired of the misrepresentation, calumny
and detraction, heaped upon me by wicked men; and desire and claim, only
those principles guaranteed to all men by the Constitution and laws of the
United States and of Illinois.”®! Again he expected others to “establish justice,”
to uphold such rights as respecting the right of habeas corpus and due pro-
cess as established by the Constitution.®?

On February 25, 1843, the Nauvoo city council heard from Joseph about
a “sound currency for the city; again expressly premised upon the Constitu-
tion. As provided in Article I, Section 10, “No state may coin money or make
any thing but gold and silver coin a tender in payment of debts.” Based on
the Tenth Amendment’s reservation of powers to the states, Joseph opined
that Article I, Section 10 did not bar the City of Nauvoo from adopting a city
ordinance making only gold and silver legal tender. As presented in the His-
tory of the Church, he reasoned at length:

The city council assembled. The subject of a sound currency for the
city having previously arisen, I addressed the council at consider-
able length...

79. History of the Church, 4:306; Roll of History, March 1, 1841, Church History Library.

80. Nauvoo Relief Society Minute Book, March 30, 1842, 22, at http://josephsmith
papers.org/paperSummary/nauvoo-relief-society-minute-book.

81. Letter to Bartlett, History of the Church, 5:15; Rough Draft Notes of the History of
the Church, 1842a-014, Church History Library.

82. On Joseph’s exercise of this right of habeas corpus under Article I, Section 9, of the
Constitution, in quashing the three attempts by the Governor of Missouri, in 1841, 1842,
and 1843, to extradite Joseph as a fugitive from that state, see chapter 16 below.
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Situated as we are, with a flood of immigration constantly
pouring in upon us, I consider that it is not only prudential, but
absolutely necessary to protect the inhabitants of this city from
being imposed upon by a spurious currency. Many of our eastern
and old country friends are altogether unacquainted with the sit-
uation of the banks in this region of country; and as they generally
bring specie with them, they are perpetually in danger of being
gulled by speculators. Besides there is so much uncertainty in the
solvency of the best of banks, that I think it much safer to go upon
the hard money system altogether. I have examined the Constitu-
tion upon this subject and find my doubts removed. The Consti-
tution is not a law, but it empowers the people to make laws.

For instance, the Constitution governs the land of Iowa, but it is
not a law for the people. The Constitution tells us what shall not be
a lawful tender. The 10th section declares that nothing else except
gold and silver shall be lawful tender, this is not saying that gold
and silver shall be lawful tender. It only provides that the states
may make a law to make gold and silver lawful tender. I know of
no state in the Union that has passed such alaw; and I am sure that
Illinois has not. The legislature has ceded up to us the privilege of
enacting such laws as are not inconsistent with the Constitution
of the United States and the state of Illinois; and we stand in the
same relation to the state as the state does to the Union. The clause
referred to in the Constitution is for the legislature—it is not a law
for the people. The different states, and even Congress itself, have
passed many laws diametrically contrary to the Constitution of
the United States.

The state of Illinois has passed a stay law making property a
lawful tender for the payment of debts; and if we have no law on
the subject we must be governed by it. Shall we be such fools as
to be governed by its laws, which are unconstitutional? No! We
will make a law for gold and silver; and then the state law ceases
and we can collect our debts. Powers not delegated to the states
or reserved from the states are constitutional. The Constitution
acknowledges [Amendment 10] that the people have all power
not reserved to itself. I am a lawyer; I am a big lawyer and com-
prehend heaven, earth and hell, to bring forth knowledge that
shall cover up all lawyers, doctors and other big bodies. This is
the doctrine of the Constitution, so help me God. The Constitu-
tion is not law to us, but it makes provision for us whereby we

25
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can make laws. Where it provides that no one shall be hindered
from worship[p]ing God according to his own conscience, is a
law. No legislature can enact a law to prohibit it. The Constitution
provides to regulate bodies of men and not individuals.®

Based on his persuasive reasoning in light of the law at that time, the Nauvoo
City Council passed an ordinance on March 4, 1843, that only gold and silver
coin would be accepted as legal tender in payment of city taxes, debts, and
fines imposed under the ordinances of the city, while City Scrip would no
longer be issued or used as moneyed currency in the city. Anyone passing
counterfeit bills, coins, or copper coins would be subject to fine or imprison-
ment, and anyone passing paper currency would be fined one dollar for each
dollar thus passed (letting the punishment equal the crime). Joseph's consti-
tutional law analysis here about the powers of local government was sound.
At the same time, he continued to press for a national bank and a national
currency as a part of his presidential political platform, which was something
the Whigs favored but the Democrats opposed.®*

When Joseph said on that occasion that the “Constitution is not a law, but
it empowers the people to make laws,” he saw the Constitution as a foun-
dation document that authorizes people (through their representatives or
states) to enact laws within the scope of the powers granted to them. Perhaps
he selected Iowa as a way to illustrate this point because Iowa at that time
was simply a territory, governed directly only by the U.S. Constitution and
such laws as the federal government may have adopted. Article 1 Section 10
of the Constitution limits the scope of powers granted to states; among those

83. History of the Church, 5:289-90; Roll of History, Church History Library.
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limitations, no state may coin money;, issue bills of credit, or make anything
except gold and silver coin legal tender for the payment of debts. Thus the
Constitution provides bounds within which the states could enact autho-
rized statutes, as they might see fit. Iowa had no legal tender law, because no
federal tender law had been adopted and the Constitution did not provide
otherwise. Moreover, although no state had seen a need to pass a law making
gold and silver coin legal tender, this was not because the Constitution had
in any way abrogated that right.

On June 30, 1843, the Prophet took yet another occasion to assert the
rights and powers given by the state of Illinois to the city of Nauvoo, when
he became entangled in yet another wave of attempts the state of Missouri
to arrest him. On June 10, a letter was sent from Missouri to Illinois Gover-
nor Thomas Ford, informing Ford that Joseph Smith had been indicted for
treason. A special agent, Joseph Reynolds, was sent to apprehend Joseph. A
week later, Governor Ford issued an arrest warrant for Joseph, who was then
arrested on June 23. The next day he obtained a writ of habeas corpus from
the Nauvoo municipal court, despite the efforts of the officials to prevent him
from doing so. Still under arrest, but having been carried to Nauvoo for the
hearing, he was greeted with a band and a procession. He spoke to the assem-
bled crowd with words of comfort regarding the status of their city charter,
saying: “It has been asserted by the great and wise men, lawyers and others,
that our municipal powers and legal tribunals are not to be sanctioned by the
authorities of the state” But, Joseph countered,

If there is not power in our charter and courts [which granted
Nauvoo the right to issue writs of habeas corpus], then there is
not power in the state of Illinois, nor in the congress or constitu-
tion of the United States; for the United States gave unto Illinois
her constitution or charter, and Illinois gave unto Nauvoo her
charters, ceding unto us our vested rights, which she has no right
or power to take from us.*®

He went on to speak of Article I, Section 9, of the Constitution, which
provides: “The privilege of the writ of habeas corpus shall not be suspended.”
Joseph asserted,

The Constitution of the United States declares that the privilege
of the writ of Habeas Corpus shall not be denied. Deny me the
right of Habeas Corpus, and I will fight with gun, sword, cannon,
whirlwind, and thunder, until they are used up like the Kilkenny

85. History of the Church, 5:466.
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cats.... The benefits of the Constitution and Laws are alike for
all; and the great Eloheim has given me the privilege of having
the benefits of the Constitution, and the writ of Habeas Corpus.®®

His view in this regard was legally appropriate in his day and his argument
proved successful.’’

On October 15, 1843, Joseph Smith preached a Sunday sermon at the
stand east of the unfinished temple in Nauvoo. He spoke on the limitations
he saw in the Constitution:

It is one of the first principles of my life, and one that I have
cultivated from my childhood, having been taught it by my father,
to allow every one the liberty of conscience. I am the greatest
advocate of the Constitution of the United States there is on the
earth. In my feelings I am always ready to die for the protection
of the weak and oppressed in their just rights. The only fault I
find with the Constitution is, it is not broad enough to cover the
whole ground.

Although it provides that all men shall enjoy religious free-
dom, yet it does not provide the manner by which that freedom
can be preserved, nor for the punishment of Government officers
who refuse to protect the people in their religious rights, or pun-
ish those mobs, states, or communities who interfere with the
rights of the people on account of their religion. Its sentiments
are good, but it provides no means of enforcing them. It has but
this one fault. Under its provision, a man or a people who are
able to protect themselves can get along well enough; but those
who have the misfortune to be weak or unpopular are left to the
merciless rage of popular fury.

The Constitution should contain a provision that every officer
of the Government who should neglect or refuse to extend the
protection guaranteed in the Constitution should be subject to
capital punishment; and then the president of the United States
would not say, “Your cause is just, but I can do nothing for you,”
a governor issue exterminating orders, or judges say, “The men
ought to have the protection of law, but it won't please the mob;
the men must die, anyhow, to satisty the clamor of the rabble;

86. Journal of Discourses 2:167; History of the Church, 5:470-71. The term “Kilkenny cat”
refers to a tenacious fighter.
87. See chapter 16 below.
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they must be hung, or Missouri be damned to all eternity” Exec-
utive writs could be issued when they ought to be, and not be
made instruments of cruelty to oppress the innocent, and perse-
cute men whose religion is unpopular.®®

Thus, Joseph expressed his deep frustration with the failure of the federal
judicial system to provide justice for him and his people. Also expressing
similar disappointments and concerns, Joseph may have said the following
about this time: “This nation will be on the very verge of crumbling to peices
[sic] and tumbling to the ground and when the constitution is upon the brink
of ruin this people will be the Staff up[on] which the Nation shall lean and
they shall bear the constitution away from the very verge of destruction”®

In November, 1843, Church leaders decided to “seize whatever influence
they could to achieve redress for the crimes committed against them in Mis-
souri by appealing to the precepts of equality and human rights guaranteed
to American citizens””® Among this series of appeals was a letter, ghostwrit-
ten in November 1843 by W. W. Phelps, in which Joseph appealed to citizens
of Vermont, his native state, for help.

Must we, because we believe in the fullness of the Gospel of Jesus
Christ, the administration of angels, and the communion of the
Holy Ghost, like the Prophets and Apostles of old,—must we be
mobbed with impunity, be exiled from our habitations and prop-
erty without remedy, murdered without mercy, and Govern-
ment find the weapons and pay the vagabonds for doing the jobs,
and give them the plunder into the bargain? Must we, because
we believe in enjoying the constitutional privilege and right of
worship[p]ing Almighty God according to the dictates of our own
consciences, and because we believe in repentance, and baptism
for the remission of sins, the gift of the Holy Ghost by the laying on
of hands, the resurrection of the dead, the millennium, the day of
judgment, and the Book of Mormon as the history of the aborigi-
nes of this continent,—must we be expelled from the institutions of
our country, the rights of citizenship and the graves of our friends
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and brethren, and the Government lock the gate of humanity and
shut the door of redress against us? If so, farewell freedom!**

On December 21, 1843, the Nauvoo City Council invoked the Tenth
Amendment and other constitutional provisions as its legal basis in propos-
ing a bill to be adopted by the U.S. Senate and House of Representatives to
empower the mayor of Nauvoo to call to his aid a sufficient number of U.S.
troops to repel the invasion of mobs, keep the public peace, protect the inno-
cent from lawlessness, and preserve the power and dignity of the Union.”?

Joseph believed that the powers of the federal executive and legislative
branches had been overly restricted. When Joseph petitioned presidential
hopeful John C. Calhoun, who was nominally a Democrat but flirted with the
Whig party in 1842 and 1844, Calhoun told Joseph that the type of relief the Mor-
mons requested was outside the scope of the federal government. In response
to Calhoun, the Prophet explained his own reading of the Constitution:

I would admonish you ... to read the 8th section and 1st article
of the Constitution of the United States, the first, fourteenth and
seventeenth “specific” and not very “limited powers” of the Federal
Government, what can be done to protect the lives, property, and
rights of a virtuous people, when the administrators of the law
and law-makers are unbought by bribes.... And God, who cooled
the heat of Nebuchadnezzar’s furnace or shut the mouths of lions
for the honor of a Daniel, will raise your mind above the narrow
notion that the General Government has no power, to the sublime
idea that Congress, with the President as Executor, is as almighty
in its sphere as Jehovah is in his.”?
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Calhoun (like the Whig leader Van Buren) did not initially agree with Joseph
on this point, but by 1847 Calhoun would end up agreeing that the Union
was endangered by a totally corrupt party system and bribes, and in 1848-49
he would unite the South against Northern political abuses on some of the
same grounds that Joseph had raised in his letter to him in 1843.%*

In January 1844, Joseph declared himself a candidate for president of the
United States.”® In running for president, he sought to strengthen the federal
government’s ability to ensure justice for all the citizens, and to insure the
Constitution was upheld equally in all the states. Indeed, it would appear that
Joseph’s major motivation in running for national office was to re-enthrone
the constitution as the supreme law of the land. In a statement to the New
York Herald he wrote:

If I should be elected, I would strive to administer the govern-
ment according to the Constitution and the laws of the union;
and that as they make no distinction between citizens of differ-
ent religious creeds I should make none. As far as it depends on
the Executive department, all should have the full benefit of both,
and none should be exempt from their operation.”

A few days later, on February 8, 1844, he reiterated his stance on strength-
ening the federal government to uphold the Constitution:
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I would not have suffered my name to have been used by my
friends on anywise as President of the United States, or candidate
for that office, if I and my friends could have had the privilege
of enjoying our religious and civil rights as American citizens,
even those rights which the Constitution guarantees unto all her
citizens alike. But this as a people we have been denied from the
beginning. Persecution has rolled upon our heads from time to
time, from portions of the United States, like peals of thunder,
because of our religion; and no portion of the Government as yet
has stepped forward for our relief. And in view of these things,
I feel it to be my right and privilege to obtain what influence and
power I can, lawfully, in the United States, for the protection of
injured innocence; and if I lose my life in a good cause I am will-
ing to be sacrificed on the altar of virtue, righteousness and truth,
in maintaining the laws and Constitution of the United States, if
need be, for the general good of mankind.”

In the early months of 1844, missionaries were called to go forth to both
preach the gospel and promote Joseph Smith’s candidacy for president.
Joseph’s platform was laid out in a pamphlet, General Smith’s Views of the
Powers and Policy of the Government of the United States, and copies were
printed by the thousands for the missionaries to distribute. As one might
expect, constitutional issues were central to his platform. Unlike other party
platforms, this one quoted the Preamble in full, and it spoke throughout of
“the people,” “unity” and “union”” It further praised George Washington for
promoting the “common welfare” and “providing for the common defense,”
repeatedly advocated peace and “tranquility;” extolled the blessings of “lib-
erty” for all, and promised to administer government “with an eye single to
the glory of the people” This pamphlet spoke directly of the Constitution:
“We are friendly to the Constitution and laws and wish to see them enforced.”

In his famous King Follett discourse, on April 7, 1844, Joseph boldly
claimed his freedom of religious belief, asserting that “every man has a right
to be a false prophet as well as a true prophet,”®® that “there is no law in the
heart of God that wo[ul]d allow any one to interefere with the rights of man,”®’

97. History of the Church, 6:211; Wilford Woodruff, Wilford Woodruff’s Journal, 1833-
1898, Typescript, ed. Scott G. Kenney, 9 vols. (Midvale, Utah: Signature Books, 1983-84),
2:349, February 8, 1844.

98. Willard Richards, Diary, in Ehat and Cook, Words of Joseph Smith, 341; see also 349.

99. Thomas Bullock, Report, in Ehat and Cook, Words of Joseph Smith, 349; see also
D&C 134:2, 4.
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and that “no man is authorized to take away life in consequence of their reli-
gion. All laws and governments ought to tolerate [all expressions of religious
belief] whether right or wron[g] '

By June 18, 1844, Nauvoo was in an uproar over the actions of apostate
Mormons who created a slanderous newspaper, the Nauvoo Expositor. The
City Council had found legal grounds to have this printing press destroyed
as a public nuisance, but that action brought on the city the wrath of the
state. Joseph responded by calling out the Nauvoo Legion to defend the city
and declared martial law: “T have good reason to fear a mob is organizing to
come upon this city.... The officers of the Nauvoo Legion will see that no
one passes in or out of the city without due orders”**" In his last address to
the Nauvoo Legion, Joseph defended this action as a privilege granted by the
Constitution:

We have never violated the laws of our country. We have every
right to live under their protection, and are entitled to all the
privileges guaranteed by our state and national constitutions. We
have turned the barren, bleak prairies and swamps of this state
into beautiful towns, farms and cities by our industry; and the
men who seek our destruction and cry thief, treason, riot, &c.,
are those who themselves violate the laws, steal and plunder from
their neighbors, and seek to destroy the innocent, heralding forth
lies to screen themselves from the just punishment of their crimes
by bringing destruction upon this innocent people. I call God,
angels and all men to witness that we are innocent of the charges
which are heralded forth through the public prints against us by
our enemies; and while they assemble together in unlawful mobs
to take away our rights and destroy our lives, they think to shield
themselves under the refuge of lies which they have thus wickedly
fabricated.'®

100. William Clayton, Report, in Ehat and Cook, Words of Joseph Smith, 357, assuming,
one might add, that in all such cases “a regard and reverence are shown to the laws” and
that “such religious opinions do not justify sedition nor conspiracy” (D&C 134:7). On the
constitutionality of the civil abatement of printing presses as public nuisances under the law
in ante-bellum America, particularly in Illinois, see chapter 18 below.

101. History of the Church, 6:497.

102. History of the Church, 6:498. He also spoke against “all those who trample under
foot the glorious Consitution and the people’s rights,” swearing to spill his blood if neces-
sary so that “this people shall have their legal rights, and be protected from mob violence.”
History of the Church, 6:499.
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On June 22, 1844, just five days before his death, Joseph wrote to Illinois
Governor Ford, “I am ever ready to conform to and support the laws and
Constitution, even at the expense of my life. I have never in the least offered
any resistance to law or lawful process, which is a well-known fact to the gen-
eral public”*® In response to this volatile situation, Governor Ford accused
Nauvoo magistrates of “having committed a gross outrage upon the laws and
liberties of the people,”*** and he called for the end of martial law and for the
Nauvoo city council to submit to the arrest warrants that had been issued
regarding the destruction of the Nauvoo Expositor. As part of his response,

Joseph wrote,

As to martial law, we truly say that we were obliged to call out
the forces to protect our lives; and the Constitution guarantees
to every man that privilege [Amendment 2]; and our measures
were active and efficient, as the necessity of the case required; but
the city is and has been continually under the special direction of
the marshal all the time. No person, to our knowledge, has been
arrested only for violation of the peace, and those some of our
own citizens, all of whom we believe are now discharged. And if
any property has been taken for public benefit without a compen-
sation, or against the will of the owner, it has been done without
our knowledge or consent, and when shown shall be corrected, if
the people will permit us to resume our usual labors....

“The Constitution also provides that the people shall be pro-
tected against all unreasonable search and seizure” [Amend-
ment 2]. True. The doctrine we believe most fully, and have acted
upon it; but we do not believe it unreasonable to search so far as
it is necessary to protect life and property from destruction....

We do not believe in the “union of legislative and judicial
power,” and we have not so understood the action of the case in
question.

Whatever power we have exercised in the habeas corpus has
been done in accordance with the letter of the charter and Con-
stitution as we confidently understood them, and that, too, with
the ablest counsel; but if it be so that we have erred in this thing,
let the Supreme Court correct the evil. We have never gone con-
trary to constitutional law, so far as we have been able to learn it.

103. History of the Church, 6:526.
104. History of the Church, 6:534.
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If lawyers have belied their profession to abuse us, the evil be on
their heads.'%

As he had consistently done throughout his life, Joseph asserted the right
to stand on his legal and constitutional rights and privileges. His letter to
Ford demonstrates a keen awareness of the Second Amendment, asserting
that the Nauvoo Legion has been “active and eflicient” The Second Amend-
ment states, “A well regulated militia being necessary to the security of a free
State, the right of the People to keep and bear arms shall not be infringed,”
and it was generally understood that the corollary to this constitutional
language was that “the right of people to keep and bear arms shall not be
infringed. The prohibition is general”'°® He also invoked protection under
the Constitution’s Fifth Amendment against double jeopardy.'®’

On June 26, 1844, the day before his death, Joseph had an interview with
Governor Ford regarding a constable who had refused Joseph's request to be
protected from the mob (as later reported by John Taylor):

This very act was a breach of law on his part—an assumption of
power that did not belong to him, and an attempt, at least, to
deprive us of our legal and constitutional rights and privileges.
What could we do under the circumstances different from what
we did do? We sued for, and obtained a writ of habeas corpus
from the Municipal Court, by which we were delivered from the
hands of Constable Bettisworth, and brought before and acquit-
ted by the Municipal Court.... After our acquittal, in a conversa-
tion with Judge Thomas, although he considered the acts of the
party illegal, he advised, that to satisfy the people, we had bet-
ter go before another magistrate who was not in our Church....
In accordance with his advice we went before Esq. Wells, with

105. History of the Church, 6:538-39.

106. Rawle, View of the Constitution, 121-22, emphasizing that local militias “should
be well regulated.... A disorderly militia is disgraceful to itself, and dangerous not to the
enemy, but to its own country. The duty of the state government is to adopt such regula-
tions as will tend to make good soldiers with the least interruptions of the ordinary and
useful occupations of civil life” To the same effect, see also Story, Commentaries on the
Constitution, 3:746—47. The prevailing jurisprudence of his day explains why Joseph went
out of his way to attest that the Nauvoo Legion had acted efficiently, under strict supervi-
sion, and without arrests or interference with the lives or property of the citizens. See also
Tucker, Blackstone’s Commentaries (1803), which called the right to bear arms “the true
palladium of liberty;” the right of self defense being “the first law of nature”

107. History of the Church, 6:540.
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whom you are well acquainted; both parties were present, wit-
nesses were called on both sides, the case was fully investigated,
and we were again dismissed.'*®

Joseph’s summary of these events shows not only his respect for constitu-
tional law but also his intimate knowledge of its workings.

Not all Americans in the highly charged political climate of the Missis-
sippi valley in the 1830s and 1840s held the same high for the Constitution as
did Joseph. In 1837 in the city of Alton, on the Illinois side of the Mississippi
River fifteen miles north of St. Louis, mobs destroyed the abolitionist news-
paper that the Reverened Elijah P. Lovejoy had moved to Alton, following
the similar destruction of his press by a mob in St. Louis and his expulsion
from that city. After promising the citizens of Alton that the Observer would
not agitate in favor of the abolitionist cause, his paper soon became a par-
tisan abolitionist newspaper “of the fiercest sort, and religion was pressed
into its service.”'*® On October 26, 1837, a convention assembled, which soon
became violent, aroused mainly by a violent harangue against slavery by
Reverend Beecher, then president of Illinois College. In his diatribe, Beecher

“contended that slavery was wrong, sinful, and morally wrong, and ought not

to be borne with an instant. No Constitution could protect it. If the Consti-
tution sanctioned iniquity, the Constitution was wrong in the sight of God
and could not be binding upon the people of this country. For his part, he
did not sanction the Constitution. It was not binding on him”*'* Only two
years later in Missouri and seven years later just upstream in Illinois, Joseph
encountered the same type of hostilities which were likewise unrestrained by
the rule of constitutional law.

Conclusion

Throughout Joseph Smith’s many legal encounters, public statements, and
private correspondence, he sustained the law, in spirit, word, and deed.
Many of his statements throughout his short life confirm that Joseph Smith
believed in the unique and divinely inspired importance of the American
Constitution.

He spoke often of principles that can be found in the Preamble. Quite
remarkably, he made arguments based explicitly on Article I, Section 8 (fed-
eral powers, including taxing, regulating armies, and recognizing copyrights);

108. History of the Church, 6:582.
109. Thomas Ford, A History of Illinois (Chicago: S. C. Griggs, 1854), 235.
110. Ford, History of Illinois, 237-38.
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Section 9 (the right of habeas corpus); and Section 10 (gold and silver as legal
tender); Article IV, Section 2 (becoming full citizens of another state and the
extradition power); Article VI, Section 2 (the Supremacy clause); as well as
the provisions enshrined in the Bill of Rights’ First Amendment (prohibit-
ing state establishment of religion, guaranteeing rights of religious worship,
speech, press, assembly, and petitioning for redress), and also the Second
(a well-regulated militia and the right to bear arms), Fourth (search and sei-
zures), Fifth (due process), Sixth (speedy trial, right to confront accusers),
Eighth (no excessive bail or cruel punishments), Ninth (federal powers shall
not deny rights retained by the people), and Tenth (rights reserved by the
states) Amendments. He encountered charges of treason (Article III, Sec-
tion 3). He availed himself of the constitutional right to secure his copyright
in published works (Article I, Section 10).

His statements about the Constitution arose in a variety of settings: out of
legal and political problems in Missouri, in connection with the establish-
ment of Nauvoo as a municipality under the Nauvoo Charter, in response
to efforts by Missouri or Illinois to arrest him, during his campaign for the
Presidency, and in his defense of actions taken by the city council of Nauvoo.
His fervent and constant defense of the Constitution is most remarkable in
light of all he and the early Saints were forced to endure. Even if prevailing
legal views did not always agree with him, Joseph stood resolutely loyal to the
principles upon which the Constitution was founded. Notably, Joseph found
no conflict between God and government, and he sincerely strived to honor
and obey both.

While Joseph never developed and articulated a systematic explanation
of constitutional law, one can infer key jurisprudential and constitutional
law principles from his many legal encounters and statements. It is clear that
Joseph believed in order and the rule of law. The free exercise of religion was
one of his central beliefs. He taught that order required limits to what the
majority or vocal interest groups could say and do at the expense of constitu-
tionally protected liberties. He expected federal officers to use powers they had
been given to ensure the enjoyment of rights guaranteed by the Constitution.
Joseph was willing to fight, and even die, for fairness, freedom from oppres-
sion, equity, and unity. He repeatedly denounced false imprisonment and mob
violence. He also believed that the people, as the voice of the sovereign, should
be unified. It is clear, however, that Joseph’s definition of unity did not require
homogenization. He was certainly not a conformist, and he never required
people to conform to his beliefs. Even so, Joseph believed that nonconform-
ists must be respectful in their actions and not jeopardize the well-being and
peace of the whole. In the face of opposition and prejudice, Joseph strove to
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accommodate the people in Ohio, Missouri, and Illinois. He was willing to
give respect and demanded that his rights also be respected.

Many questions remain over what Joseph would have said and done if
he had been involved in the debates of the late 1840s and 1850s about slav-
ery and states rights. Would he have proposed constitutional amendments
to strengthen the Constitution where he saw its deficiencies and failings?
Would he have supported Lincoln’s efforts to preserve the union through
the lengthy Civil War? Would he have issued the Emancipation Proclama-
tion and promoted the extension of civil rights to African Americans and
Native Americans? Would he have been able to compensate slave owners
in taking slaves from them, as his 1844 platform proposed to do? While
we have no answers to many such questions, one can be confident that any
answers to such questions would be consistent with his actions, his reliance
on revelation, and his core commitment to the principles of the Constitution
expressed in the Preamble.

To the end, Joseph upheld the Constitution and its principles, for himself
and all others. As he said to Governor Ford, on June 26, 1844, the day before his
murder: “If there is trouble in the country, neither I nor my people made it, and
all that we have ever done, after much endurance on our part, is to maintain
and uphold the Constitution and institutions of our country, and to protect an

injured, innocent, and persecuted people against misrule and mob violence'!*

111. History of the Church, 6:581.



Chapter Two

The Smiths and Religious Freedom:
Jesse Smith’s 1814 Church Tax Protest

John W. Welch

From the beginning, Vermont and its Green Mountain tradition placed
prominence on freedom. Born in Sharon, Vermont, and describing himself
in the opening line of his campaign literature as he ran in 1844 for President
of the United States as having been “born in a land of liberty;”* Joseph Smith
carried with him throughout his life a high regard for religious freedom.
While he was still at an impressionable age, as young as eight or nine, his
first lesson concerning the jarring pressures and legal practicalities that com-
posed the free exercise of religion and the disestablishment of state involve-
ment in church affairs probably came through the eyes of his uncle Jesse.
Over a period of about fifty years, the new American Republic cut official
ties between church and state. This was a step by step process, known as dis-
establishmentarianism.? Separating church and state was not simply a matter
of expelling the King of England (the head of the Church of England) from
the thirteen American colonies. Even after the Revolution, state taxes contin-
ued to support all kinds of schools, including church run schools, and local
taxes also paid for church buildings and the salaries of ministers, to say noth-
ing of so-called state “Blue Laws” that prohibited such religious offenses as

1. General Smith’s Views of the Powers and Policy of the Government of the United States
(Nauvoo, Ill.,, 1844), 1, reprinted in Joseph Smith Jr., History of The Church of Jesus Christ
of Latter-day Saints, ed. B. H. Roberts, 2d ed., rev., 7 vols. (Salt Lake City: Deseret Book,
1971), 6:197.

2. As an example of this process, see appendix 3, “Disestablishment and the Right to
Perform Marriages,” at the end of M. Scott Bradshaw, “Joseph Smith’s Performance of
Marriages in Ohio,” BYU Studies 39 no. 4 (2000): 61-69.

39
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blasphemy, idolatry, or not attending church on the Sabbath. Joseph Smith’s
immediate family experienced firsthand numerous changes during this
invigorating time of separation.

[lustrating one phase of this transition is the following 1814 document,
which was handed down from generation to generation among the descen-
dants of Silas Sanford Smith, brother to Jesse Smith (1768-1853), the eldest
brother of Joseph Smith’s father. This document, donated to The Church of
Jesus Christ of Latter-day Saints by George Smith Dibble in the early 1990s,
provides several interesting insights into the character of Jesse Smith as well
as perspectives on the religious background of this member of the extended
family of the Prophet Joseph Smith.

Uncle Jesse was the first son of Mary Duty and Asael Smith, the paternal
grandparents of Joseph Smith Jr. These people were strong-willed individuals
who stood by their convictions. In his certificate of 1814, Jesse stated that he
stood alone as the only one opposed to an action taken in 1813 by the Pres-
byterian congregation to which he belonged.’ Being the eldest in his family,
Jesse naturally commanded considerable respect from his siblings, and this
document evidences a skillful Smith family ability to state opinions clearly
and forcefully.

What was Jesse’s objection? His controversy with his fellow church mem-
bers in Tunbridge, Vermont, arose over a set of resolutions that they had
adopted on June 5, 1813, voting to return to congregational autonomy and to
employ Jacob Allen, a Congregationalist, as their minister.” In the process, as
Jesse objected, they had “assume[d] the right to bind and loose” and had dis-
solved “the government and dicipline [sic] of the [central] church.” In addi-
tion, they had rejected “the idea of infant or minor membership.”

Sharing some of his father’s “desire to test all religious opinions by the
holy scriptures and sound reason,” he objected to these resolutions primarily
on scriptural grounds. For example, in Jesus’ blessing of the children, Jesse
found evidence that all family members should be allowed to partake of the
blessings of the church directly. He recoiled at the idea of membership in a
church congregation where his entire family could not participate.

3. The Tunbridge community church operated under the Presbyterian form of church
government for eight years, deciding in 1813 to return to Congregationalism. James Ram-
age, Centennial Celebration of the Congregational Church, Tunbridge, Vermont (Mont-
pelier, VT.: Watchman, 1892, 25-26.

4. Under the Plan of Union, Presbyterian and Congregationalist churches could hire
ministers from either faith. Albert E. Dunning, Congregationalists in America (Boston:
Pilgrim, 1894), 321-33; Gaius Glenn Atkins and Frederick L. Fagley, History of American
Congregationalism (Boston: Pilgrim, 1942), 142-46.
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Likewise, concerning “the right to bind and loose,” Jesse also found in the
New Testament clear evidence that church authority “to bind or loose, to
make laws or administer government or discipline” or “to transfer this power
to others by the Imposition of their hands” was given only to the apostles
and elders; authority could not be reconstituted in a mere determination of

“the body of the church.” Jesse cited the apostolic council in Acts 15 and the
procedures of Deuteronomy 17 as examples that only a representative body
of central church leaders “having jurisdiction over lesser bodies” had exclu-
sive authority to decide issues of church governance, such as the adoption
of the local resolutions to which Jesse objected. Accordingly, Jesse rejected
the action taken by these local citizens because they were acting outside the

“mode of government” authorized for the church by Jesus Christ.

While his protest certificate itself contains no information about the imme-
diate circumstances that finally provoked Jesse Smith, on November 18, 1814,
to memorialize his religious convictions and reasons for disagreeing with his
Presbyterian brethren in Tunbridge, he had waited long enough. For seven-
teen months, he had hoped for a change, but at length “imperious necessity”
compelled him to action. Perhaps his position had been misunderstood or
misrepresented in the congregation; he probably had been subjected to social
criticism; he was eventually excommunicated.

How did Vermont law get involved in this religious matter? In several
ways. First off, well-meaning state laws had inserted themselves into the
configuration of church government. The Articles of Agreement, by which
the local congregation in Tunbridge had been organized, were constituted
under the laws of the state of Vermont, particularly under a law entitled
An Act for the Support of the Gospel.” This law and these articles gave the

5. Jesse Smith refers here to a series of Vermont laws dealing with the establishment
of churches in Vermont. As the following sequence demonstrates, many issues in this
regard were regularly discussed, contested, and modified in the early years of Vermont
history. Initially, the 1777 Constitution of Vermont, section 41, provided: “All religious
societies or bodies of men, that have or may be hereafter united and incorporated, for the
advancement of religion and learning, or for other pious and charitable purposes, shall
be encouraged and protected in the enjoyment of the privileges, immunities and estates
which they, in justice, ought to enjoy, under such regulations as the General Assembly of
this State shall direct” In 1783, the basic act was passed “to Enable Towns and Parishes to
erect proper Houses for public Worship, and support Ministers of the Gospel.” See Acts
and Laws of Vermont (Oct. 1783). This law was modified in 1787 as An Act for supporting
Ministers of the Gospel. See Acts and Laws of Vermont (Oct. 1787), restated a decade later
as An act for the support of the Gospel (Oct. 26, 1797). In 1801, this law was modified in a
bill entitled An act in addition to, and alteration of an act, entitled “An Act for the support
of the gospel”” See Acts and Laws of Vermont (passed Nov. 3,1801), 17-20. In 1807, a bill was
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local populace (not the church hierarchy) considerable control over “every
attempt of the church to call and settle [employ] a minister.” Moreover, these
legal provisions and instruments gave the state courts power to foreclose
on a person’s “houses or lands or both as surety” for the collection of any
delinquent salaries owed by a local congregation to a minister of the gospel.
Thus, it is even possible that Jesse had refused to pay his share of the salary
of Jacob Allen, the minister whose hiring he had opposed, and someone was
threatening legal action to compel Jesse to pay. In the end, Jesse followed
the procedure outlined in Vermont law by which an objector could secure
exemption from that local assessment.

By way of legal background, in 1783 the general assembly of Vermont had
passed a law enabling towns and parishes to build churches and to provide
for the support of ministers of the gospel. By a majority vote, a town or parish
could levy a tax sufficient to cover the costs of hiring a minister, “to be assessed
on the Polls [individual persons] and rateable Estates [appraised property] of
Persons Living [residing], or Estates lying, within the Limits of such Town or
Parish” In addition, the statute recognized that many people within the town
or parish might be of different sentiments in respect to their religious duties,

“whose conscience this act is not to control: and likewise some, perhaps, who
pretend to differ from the Majority with a Design only to escape Taxation.”
Therefore, the act provided that a person who belonged to a different church
could dissent from the majority view and be exempt from the tax, but only
if “he, she, or they, shall bring a Certificate, signed by some Minister of the

passed entitled “an act to repeal a certain act, and parts of an act”; it repealed sections 2-6
of the 1797 act. See Vermont Laws (passed Oct. 24, 1807), 22. In 1812, an explanatory act
clarified that all contracts made before the 1807 repeals were still enforceable. See Ver-
mont Laws (passed Nov. 6, 1812), 159-60. The resolution of Jesse’s Tunbridge Presbyterian
congregation were adopted June 5, 1813; later that year an act was passed authorizing vol-
untary associations to enter into binding agreements to hire a minister, even though “it is
not agreeable to the principles or practice of people of the Presbyterian denomination, to
make such contracts with particular ministers” See Vermont Laws (passed Oct. 28, 1813),
5. And in 1814, an act “in addition to an act, for the support of the gospel” empowered a
voluntary association to become “a body corporate and politic ... to carry into effect any
agreement by them made, for the settlement or support of a minister ... and have all the
powers incident and necessary to corporations,” having “full power to make their own by-
laws, and regulations concerning the times and places of holding their meetings, and the
mode of warning such meetings, the election and duties of the several officers, the manner
of admitting and discharging member, and managing all other interests and concerns of
said associations or societies, which shall not be repugnant to the constitution and laws
of this state” Vermont Laws (passed Nov. 10, 1814), 112-14. Jesse’s protest was dated eight
days later, November 18, 1814.
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Gospel, Deacon, or Elder, or the Moderator in the Church of Congregation to
which he, she or they, pretend to belong, being of a different Persuasion.”

Over time, the law changed concerning the procedures to be followed and
the contents to be required in filing a certificate of dissent. In 1787 a law
entitled An Act for Supporting Ministers of the Gospel (restating the 1783
law) required that the “certificate shall make known ... the religious senti-
ments of the signer thereof.” In 1801 the Act for the Support of the Gospel was
amended to provide simply that any person “who was either in the minority
of said vote, or who was not at the meeting, at the time of passing such vote,
... shall have liberty to enter his dissent, in writing, on the records of the
town or parish,” without stating any particular religious sentiments, but only
after “paying up all taxes and assessments until that time, and for the whole
of the year in which such dissent is made,” and this shall release the person
“from any further taxation, for the support of such minister”® Although the
law of 1801 did not expressly require the townsperson to state any particular
religious grounds for his dissent, Jesse Smith’s statement followed the earlier
convention, setting forth at great length his beliefs and making known his
religious sentiments with respect to the entire issue.

A copy of this legal document was written into the Tunbridge town records.
That recorded version begins, “Protest of Brother Jesse Smith against a Vote
of the Ch[urc]h passed June 25 18137 There, Jesse declared himself unable
to continue in fellowship with the church so long as the offending resolutions
remained in force. Nevertheless, he went out of his way in the end to affirm
his open-mindedness, his eagerness to be convinced otherwise should he
be in error, his willingness to assume personal responsibility for any public
harm he might have caused by any such error, and his community spirit and
goodwill toward those of the opposing view.

Other traits of character are revealed in Jesse’s certificate. For example, it
confirms that the Smiths were very family oriented. Jesse insisted, on scrip-
tural authority, that admitting a man to the privileges of the church required

6.1801 Vermont Laws, November 3, 1801, Section 3, Proviso 2. Also pursuant to this law,
Joseph Smith Sr., like several other citizens of Randolph, Vermont, recorded a protest in
the Randolph town records on July 1, 1802, stating, “I Do not agree in Religious opinion
With a Majority of the Inhabitants of this Town.” Randolph Liber Primus, miscellaneous
records (commencing 1790), 71.

7. The private text published below conforms with the public document in almost all
substantive respects, and the recorded version has been used to clarify obscure places and
torn edges in the private document with those words shown in brackets. Some punctua-
tion has also been added in the transcript below.
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also the admission of all or any of his household. He objected to membership
in any society “where my family could not partake of the benefit directly”

Moreover, this document shows Jesse Smith as a God-fearing, religious man,
even though he was not satisfied with the events in his church. He questioned
unauthorized church acts and hoped that his church brethren would return
to the “former vows” they had made, which he understood to be more in har-
mony with the practices of the New Testament church, or if change was in
order, God would spiritually confirm the decision of his congregation. Until
such spiritual guidance was forthcoming, Jesse was willing to leave one church
and look elsewhere for religious affiliation. While he comes across as very con-
servative in his Presbyterian views, uncompromisingly entrenched as he was in
Calvinistic theology throughout his life, here in 1814 he also shows himself to
be willing to change his stance if shown by God or scripture to be wrong.

Interestingly, and in several ways, this legal document can readily be seen as
part of the background for the Restoration of the gospel of Jesus Christ through
the Prophet Joseph Smith. It illustrates the intensity of religious debates and
study occurring during the period shortly before the youthful Joseph entered
the grove where he received his first vision six years later in 1820. In articu-
lating his religious persuasions, Jesse here discusses doctrinal issues with a
remarkable scriptural facility. He quotes the Bible extensively, accurately, and
readily; he has given considerable thought to the practical implications of sev-
eral passages in the Bible. For example, he realized the importance of being led
by apostles and elders, of conferring authority by the laying on of hands, and
of applying the divine instructions and institutions of the Old Testament even
in the new age under Christ.

Even more specifically, in 1813, the seven-year-old Joseph underwent a
searing leg-saving operation following an infection that had resulted from
typhoid.® As part of his recovery from this surgery, he traveled with his uncle
Jesse to Salem, Massachusetts, where the sea air was thought to be thera-
peutic. Although no evidence exists of what these two traveling companions
talked about as they passed the long hours coming and going over the remote
buggy roads, it is not hard to imagine that topics of religion often came up.
Their conversations could well have turned to the subjects that Jesse felt so
strongly about at this very time and which he expressed so clearly in his 1814
protest. One can well imagine the impact Jesse’s bold action might have had
on the young Joseph’s views of many matters concerning religious freedom
and doctrinal necessity.

8. See LeRoy S. Wirthlin, “Nathan Smith (1762-1828): Surgical Consultant to Joseph
Smith,” BYU Studies, 17 no. 3 (1977): 319-37.
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Jesse Smith’s certificate legally opting out of the Tunbridge congregation
reads as follows:

On the 30® of July 1809 I was admitted to the fellowship and
Communion of the Ch[urc]h in this Town organised and offi-
cered with ruling elders in Presbyterian form, but destitute of a
stated Gospel ministry: we had a teaching Elder who was by pro-
fession a presbyterian having charge of a congregational Church
in this vicinity whose steadfast belief and uniform declaration
was that Presbyterian church government and decipline was (in
his opinion) the only form recognized in scripture. The Church
having no teaching Priest was not united to any particular Pres-
bytery. being but few in number I believe all expected to make
slow progress, but as far as I understood anything of the matter
no one thot of going back or returning like the dog to his vomit
or like the sow that was washed to her wallowing in the mire
[2 Pet. 2:22]. For we are assured that no one putting his hand to
the plow and looking back is fit for the kingdom of heaven [Luke
9:62] undoubtedly meaning the Church. It was also understood
that every baptised child was a member of the church and thus
acknowledged by by [sic] receiving the seal of the covenant
which ordinance, say the Assembly of divines, doth signify and
seal our ingrafting into Christ and our engagement to be the
Lords; this is true otherwise I know of no meaning to the com-
mand the Lord is said to have given concerning the poor debtor
who owed ten thousand talents (viz) that he his wife and chil-
dren of all that he had should be sold and payment should be
made [Matt. 18:24-25]........ Thus encouraged by the prospect
that I and mine might walk in the light of the church be ruled
and diciplined by men in the vineyard of the Lord elected for the
purpose set apart and qualified for the office and they with him
who should labor in word and doctrine if God should favor us
with a wat[c]hman on this part of the wall together with the
whole body of the church each in their station should come for-
ward with mutual endeavor for the instruction of our children
in the ways of thrut [truth] and righteousness teaching them to
mind the same things for the edification of themselves and
others and of building them up in the most holy faith according
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to those precepts (and those only) which are laid down in that
gospel thro which life and immortality are brot to light.... This
appeared to me and still does appear like building again the Tab-
ernacle of David together with the ruins thereof that the residue
of men might seek the Lord [Acts 15:16]...... These are some of
my reasons for joining the church and such was the Ch[urc]h
when I did join it.. I came forward I trust under the Influence of
the Holy Ghost. I still hope I did not trust in a vain thing. the
vanity of the Gentiles or an arm of flesh but I think I had and still
have some reason to believe that my cheif hope and dependance
was and is on him who inhabits the praises of Israel before
whom the nations are counted as the small dust of the balamce
[sic] and who taketh up the Isles as very little thing. Lebanon is
not sufficient to burn nor the beasts thereof for a burnt offering
[Isa. 40:15-16]... before whom all nations are counted as nothing
yea less than nothing and vanity [Isa. 40:17]..... Notwithstand-
ing my remaining corruptions which at times seem to be carry-
ing me away as with a whirlwind, my motives were good. My
object was and is t